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SENATE—Friday, February 18, 1972

The Senate met at 11 am. and was
called to order by Hon. Davip H., Gam-
BRELL, & Senator from the State of Geor-

gia.

PRAYER

The Chaplain, the Reverend Edward
L. R. Elson, D.D., offered the following
prayer:

O God who hast “made of one blood all
nations to dwell upon the face of the
earth,” keep ever before us the vision of
a better world when all sovereignties are
submissive to Thy sovereignty. Lead us
to the promised day of one world and
one people under divine direction, where
freedom is assured and human values
are supreme. Spare us from false reliance
upon supernatural intervention instead
of hard thought and strenuous labor for
peace with justice and liberty. Make us
to recover the sense of national purpose
bequeathed by the Founding Fathers
which is worthy of the apostles of free-
dom. To our daily duties here, may we
bring alert minds, serene spirits, and im-
plicit faith in Thee. Lead us to the peace-
able ways of Thy kingdom, the law of
which is love and the ruler of which is
God.

In Thy holy name we pray. Amen.

DESIGNATION OF THE ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The clerk
will please read a communication to the
Senate from the President pro tempore
(Mr. ELLENDER) .

The second assistant legislative clerk
read the following letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, D.C., February 18, 1972.
To the Senate:

Being temporarily absent from the Senate
on official duties, I appoint Hon. Davip H.
GaAMBRELL, a Senator from the State of Geor-
gla, to perform the duties of the Chair dur-
ing my absence.

ALLEN J. ELLENDER,
President pro tempore.

Mr. GAMBRELL thereupon took the
chair as Acting President pro tempore.

THE JOURNAL

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that the
reading of the Journal of the proceed-
ings of Thursday, February 17, 1972, be
dispensed with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

MESSAGE FROM THE HOUSE

A message from the House of Repre-
sentatives, by Mr. Hackney, one of its
reading clerks, announced that the
House insists upon its amendment to the
bill (S. 2097) tc establish a Special Ac-
tion Office for Drug Abuse Prevention
and to concentrate the resources of the
Nation against the problem of drug

abuse, disagreed to by the Senate; agreed
to the conference asked by the Senate
on the disagreeing votes of the two
Houses thereon, and that Mr. STAGGERS,
Mr. RoGERS, Mr. SATTERFIELD, Mr. KYROS,
Mr. PreveEr of North Carolina, Mr. Sy-
MINGTON, Mr. Roy, Mr. SPRINGER, Mr.
NELSEN, Mr. CARTER, Mr. HasTinGs, and
Mr. ScuMITZ were appointed managers
on the part of the House at the con-
ference.

COMMITTEE MEETINGS DURING
SENATE SESSION

Mr. BYRD of West Virginia. Mr.
President, I ask unanimous consent that
all committees may be authorized to
meet during the session of the Senate
today.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

THE CALENDAR

Mr. BYRD of West Virginia. Mr.
President, I ask unanimous consent that
the Senate proceed to the consideration
of measures on the calendar to which
there is no objection, beginning with
Calendar No. 579 and continuing in con-
secution through Calendar No. 587.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

WILLARD O. BEROWN

The Senate proceeded to consider the
bill (S. 2359) for the relief of Willard O.
Brown which had been reported from the
Committee on Foreign Relations with
amendments on page 1, line 3, after the
word “of”, strike out “Austin” and insert
“Abilene”; in line 17, after the word
“May”, strike out “1” and insert “13";
in line 8, after the word “May”, strike
out “1” and insert “13”; in line 10, after
“class 1;" strike out “and”; in line 12,
after the word “class”, strike out “1."” and
insert “1; and”; at the top of page 2,
insert:

(4) to have had in eflfect for the period
from May 13, 1966, through April 30, 1970,
that amount of group life insurance, and an
equal amount of group accidental death and
dismemberment insurance (purchased by the
Civil Service Commission) to which he would
have been entitled as a Foreign Service of-
ficer of class 1 during such period.

In line 14, after the word ‘class”,
strike out “1;” and insert “1, less an
amount equal to the difference between
the amount actually paid by the said
Willard O. Brown in group life and ac-
cidental death and dismemberment in-
surance premiums and the amount of
such premiums he would have paid for
the coverage of such insurance during
that period had he been a Foreign Serv-
ice officer of class 1;"”; and, on page 3,
line 5, after the word “May”, strike out
“1" and insert “13”; so as to make the
bill read:

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That (a)

Willard O. Brown, of Abilene, Texas, shall be
held and considered—

(1) to have been appointed as a Foreign
Service officer of class 1 under sections 511
and 621 of the Foreign Service Act of 1946,
on May 13, 1966;

(2) to have served, during the period from
May 13, 1966, through April 30, 1970, as &
Forelgn Service officer of class 1;

(3) to have retired on April 30, 1970, as
a Forelgn Service officer of class 1; and

(4) to have had in effect for the period
from May 13, 1966, through April 30, 1970,
that amount of group life insurance, and an
equal amount of group accidental death and
dismemberment insurance (purchased by the
Civil Service Commission) to which he would
have been entitled as a Foreign Service of-
ficer of class 1 during such period.

(b) The Secretary of State shall deter-
mine—

(1) the amount of salary (including in-
creases in salary under section 6256 of the
Forelgn Service Act of 1946) to which the
sald Willard O. Brown would have been en-
titled during the period from May 13, 19686,
through April 30, 1970, as a Foreign Service
officer of class 1, less an amount equal to
the difference between the amount actually
paid by the said Willard O. Brown in group
life and accidental death and dismember-
ment insurance premiums and the amount
of such premiums he would have paid for
the coverage of such insurance during that
period had he been a Foreign Service officer
of class 1;

(2) the amount of any lump-sum pay-
ment to which the sald Willard O. Brown
would have been entitled under section 5551
of title 5, United States Code (relating to
accumulated and accrued leave), upon his
retirement on April 30, 1970, as a Foreign
Service officer of class 1; and

(3) the amount of annuity to which the
said Willard O. Brown would have been en-
titled under section 821 of the Foreign Serv-
ice Act of 1946 from May 13, 1970, through
the day prior to the date of enactment of
this Act had such annuity been computed
on the basls of the amount of salary referred
to in clause (1) of this subsection and the
service referred to in subsection (a) of this
section.

(c) Each amount determined by the Secre-
tary under subsection (b) of this section
shall be (1) reduced by any amount paid
to the sald Willard O. Brown as salary during
the period referred to in clause (1) of such
subsection, as a lump-sum payment upon
such retirement, or as an annulty, as the
case may be, and (2) as so reduced, paid by
the Secretary out of funds available for the
payment of salaries of foreign service officers,
lump-sum payments, or annuities to such
officers, as appropriate.

(d) In the administration of section 821
of the Foreign BService Act of 1946, as
amended, the sald Willard O. Brown shall
be entitled to be pald an annulty as re-
computed on the basis of the provisions of
subsection (a) of this section.

Sec. 2. No part of any payment authorized
in this Act shall be paid or delivered to or
received by any agent or attorney on account
of services rendered in connection with this
claim, and the same shall be unlawful, any
contract to the contrary notwithstanding.
Violation of the provisions of this section
is a misdemeanor punishable by a fine not
to exceed $1,000.

The amendments were agreed to.

The bill was ordered to be engrossed
for a third reading, read the third time,
and passed.

Mr. BYRD of West Virginia. Mr. Presi-
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dent, I ask unanimous consent to have
printed in the REcorp an excerpt from
the report (No. 92-611) explaining the
purposes of the measure.

There being no objection, the excerpt
was ordered to be printed in the REcorbp,
as follows:

PURPOSE

This principal purpose of S. 2359, as
amended, is to appoint Mr. Willlam O. Brown
retroactively as a Foreign Service Officer of
class 1, effective May 13, 1966, and to author-
ize payments for back salary, unused annual
leave, and annuity increases. The total
amount involved, as calculated by the De-
partment of State, is approximately $186,-
266.00. Pursuant to the terms of the amend-
ments recommended by the State Depart-
ment and approved by the Committee, this
amount will be reduced to cover back pay-
ments for the costs of increased insurance
and annuity benefits arising out of Mr.
Brown's retroactive appointment.

BACKGROUND

Mr. Willard O. Brown's personnel file was
misplaced in the Department of State for
a period of 16 months (October, 1964-Febru-
ary, 1966) and thus was not available for
review by the Selection Boards which met
in 1965. As a result, Mr. Brown, who was
then a class 2 Forelgn Bervice Officer, was
passed over for promotion and was subse-
quently forced to retire for time in grade.
In spite of the fact that the State Depart-
ment concluded that Mr. Brown was the vic-
tim of an inequity which should be rem-
edied, it maintained that in the absence
of appropriate legislation nothing could be
done to rectify the situation. Accordingly, on
July 28, 1971, Senator John Tower intro-
duced a private bill designed to obtain re-
dress for Mr. Brown.

A more detailed, chronological background
relating to this case is contained in a letter
from the Department of State and Mr.
Brown's reply thereto which are reprinted in
the appendix to this report.

COMMITTEE ACTION

On January 17, 1872, in reply to the Com-
mittee's request for comments of August 3,
1971, the State Department wrote that it
“supports the enactment of 5. 2358.” Buch
being the case, the Foreign Relations Com-
mittee considered the bill In executive session
on February 9, and ordered it favorably re-
ported to the Senate, with amendments.

On the basis of evidence presented to the
Commitee, Mr. Willard O. Brown was the
victim of a series of errors in the personnel
evaluation and promotion system in the De-
partment of State which had the direct effect
of depriving him of an opportunity for fur-
ther advancement at a critical stage in his
career. In view of the cbvious—indeed, ad-
mitted—Injustice which was done him in
the past, the time for adequate redress is
long overdue. The Committee strongly rec-
ommends, therefore, that the Senate take
early and favorable action on S. 2359.

AMENDMENT OF THE BANKRUPTCY
ACT IN REGARD TO SALARIES
AND EXPENSES

The Senate proceeded to consider the
bill (S. 1394) to amend the Bankruptcy
Act to abolish the referees’ salary and
expense fund, to provide that fees and
charges collected by the clerk of a court
of bankruptcy in bankruptcy proceed-
ings be paid into the general fund of the
Treasury of the United States, to provide
salaries and expenses of referees be paid
from the general fund of the Treasury,
and to eliminate the statutory criteria
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presently required to be considered by
the Judicial Conference in fixing salaries
of full-time referees which had been re-
ported from the Committee on the Judi-
ciary with an amendment on page 3, line
6, after the word “that”, strike out
‘“term: And provided further, That no
salary fixed under the provisions of this
section for a full-time referee shall be
changed more often than once in any two
years or in an amount of less than $250.”
and insert “term.”; so as to make the
bill read:

Be it enacted by the Senate and House
of Representatives of the United States of
America in Congress assembled, That (a)
the title of section 40 of the Bankruptcy Act
(11 U.B.C. 68) is amended to read as follows:

“§ 40. Compensation of referees and retire-
ment of referees”

(b) Subdivision a. of such section is
amended to read as follows:

“a. Referees shall receive as full compen-
sation for their services, salaries to be fixed
by the conference, in the light of the recom-
mendations of the councils, made after ad-
vising with the district judges of their re-
spective circuits, and of the Director, at rates
not more than $36,000 per annum for full-
time referees and not more than $18,000 per
annum for part-time referees. In fixing the
amount of salary to be paid to a part-time
referee, and in determining whether a posi-
tion shall be part time or full time, consider-
ation shall be given to the average number
and the types of and the average amount of
gross assets realized from, cases closed and
pending in the territory which the referee is
to serve, during the last preceding period of
ten years, and to such other factors as may
be material. Disbursement of such salaries
shall be made monthly by or pursuant to the
order of the Director.”

(c) Subdivision b. of such section is
amended to read as follows:

“b. The conference, in the light of the
recommendations of the councils, made af-
ter advising with the district judges of the
respective circuits, and of the Director, may
increase or decrease any salary, within the
limits and in the manner prescribed in sub-
division a. of this section: Provided, how-
ever, That during the tenure of any full-
time referee his salary shall not be reduced
below that at which he was originally ap-
pointed under this amendatory Act, and
during any term of any such referee his sal-
ary shall not be reduced below the salary
fixed for him at the beginning of that term.

(d) SBubdivision e. (1) of such section is
amended to read as follows:

“e. (1) Except as otherwise provided in
this Act, there shall be deposited with the
clerk, at the time the petition is filed in each
case, and at the time an ancillary proceed-
ing is instituted, a filing fee of $40 for each
estate: Provided, however, That in cases of
voluntary bankruptcy such fee, as well as the
fee of the trustee, may be paid in Install-
ments, if so authorized by general order of
the Supreme Court of the United States.”

(e) Subdivision ¢. (2) of such section is
amended to read as follows:

“(2) Additional fees shall be charged, in
accordance with the schedule fixed by the
conference (a) against each estate wholly or
partially ligquidated in a bankruptey pro-
ceeding, and be computed upon the net pro-
ceeds realized; (b) against each case in an
arrangement confirmed under chapter XI of
this Act, and be computed upon the amount
to be paid to the unsecured creditors upon
confirmation of the arrangement and there-
after, pursuant to the terms of the arrange-
ment, and where under the arrangement any
part of the consideration to be distributed
is other than money, upon the amount of the
falr value of such consideration: and (c)
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against each case in a wage earner plan con-
firmed under chapter XIII of this Act, and
be computed upon the payments actually
made by or for a debtor under the plan.
Such schedule of fees may be revised by the
Director, with the approval of the confer-
ence. The Director, with the approval of the
conference, may make, and from time to
time amend, rules and regulations prescrib-
ing methods for determining net proceeds
realized In asset cases, fair values of consid-
erations, other than money, distributable in
arrangement cases, and payments actually
made by or for a debtor under the plan in
wage earner cases; prescribing the procedure
for collection by the clerk of fees and allow-
ances; and providing for the effective admin-
istration of the provisions of this paragraph
(2) o

(f) Subdivision c¢. (3) of such section is
amended to read as follows:

**(3) Charges for the expense of special
services relating to or in connection with
proceedings before referees shall be made and
collected by the references in accordance
with regulations to be prescribed by the Di-
rector, with the approval of the conference,
and the proceeds shall be pald by the referees
to the Clerk for transmission to the Treasury
of the United States.”

(g) Subdivision c. (4) of such section is
amended to read as follows:

“(4) The amounts of the various fees and
allowances collected by the clerks for the
services of referees, and for their expenses,
including the fees, allowances, and charges
for their services and expenses as concili-
ation commissioners and as special masters
under this Act, shall be covered into the
Treasury of the United States. The salaries
of the referees in active service and the ex-
penses of the referees including the salaries
of thelr clerical assistants, shall be pald out
of annual appropriations from the general of
the Treasury of the United States.”

(h) Subdlvision e. (5) of such section is
amended by deleting from the second sen-
tence thereof the following language: “, to
be deposited to the credit of the salary and
expense fund” and by deleting from the third
sentences thereof the following language:
“salary and expense”,

Sec. 2, (a) Clause (1) of section 51 of the
Bankruptecy Act (11 U.S.C. T9) is amended
to read as follows:

“(1) account for, as for other fees re-
celved by them, the fililng fees paid in each
case and such other fees as may be received
for certified coples of records which may be
prepared for persons other than officers;”

(b) Clause (2) of such section is amended
to read as follows:

“(2) collect the filing fees, including the
face of the trustee In each case Instituted be-
fore fillng the petition, except where install-
ment payments may be authorized pursuant
to section 40 of this Act, and collect the vari-
ous other fees, allowances, and charges for
the services of referees and for their ex-
penses, Including their services and expenses
as conciliation and as speclal masters under
this Act;"”

(e¢) Clause (3) of such section is amended
to read as follows:

**(3) collect the filing fee in each ancillary
proceeding before filing the petition whereby
the ancillary proceeding is instituted:™

(d) Clause (5) of such section is amended
to read as follows:

“(6) Pay to the trustee, within ten days
after the case has been closed, the fee col-
lected for him at the time of filing the peti-
tion, and pay into the Treasury of the United
States all other fees and allowances and
charges collected pursuant to this Act.”

Sec. 3. Section 52 of the Bankruptcy Act
(11 U.8.C. 80) is amended to read as follows:
§ 52. Compensation of marshals

“Marshals shall charge the estate where an
adjudication in bankruptcy 1s made, except
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as herein otherwise provided, for the per-
formance of their services in proceedings in
bankruptey, the same fees, and account for
them in the same way, as they are entitled to
charge for the performance of the same or
similar services in other cases In accordance
with laws In force on July 1, 1888, or such
as may be thereafter enacted, fixing the com-
pensation of marshals.”

SEc. 4. Clause (1) of subdivision a. of sec-
tion 64 of the Bankruptey Act (11 U.S.C. 104)
is amended to repeal the words “the fees for
the referees’ salary and expense fund” from
the phrase following the first semicolon and
to enact in their place the words “all fees re-
quired under this Act to be paid into the
Treasury of the United States".

Sec. 5. The second paragraph of section 72
of the Bankruptey Aet (11 U.S.C. 112) is
amended to read as follows:

“No referee shall receive any compensation
for his services under this Act other than his
salary; and allowances made to a referee for
compensation or expense while acting as a
conciliation commissioner under section 75,
or as a referee or special master under any
chapter or section of this Act, shall be paid
to the clerk, and by him transmitted to the
Treasury of the United States.”

8ec. 6. Paragraph (2) of section 624 of the
Bankruptey Act is amended to read as fol-
lows:

“(2) where a petition Is filed under sec-
tlon 622 of thls Act, by payment to the clerk
of $15 to be paid to the Treasury of the
United States in lieu of the fee of $40 pre-
scribed In section 40 of this Act: Provided,
however, That such fee may be paid in in-
stallments, if so authorized by general order
of the Supreme Court of the United States.”

Sec. 7. Paragraph (2) of section 633 of the
Bankruptey Act (11 U.S.C. 1033(2)) 1is
amended to read as follows:

*“(2) the debtor shall submit his plan, and
deposit with the clerk, for payment into the
Treasury of the United States a fee not to
exceed $15, to be graduated and charged in
the manner outlined in paragraph (2) of sub-
division e. of sectlon 40 of this Act: Pro-
vided, however, That such fee may be paid in
installments, if so authorized by general or-
der of the Supreme Court of the United
States;”

Sec. B. Paragraphs (1) and (3) of section
659 of the Bankruptey Act (11 U.S.C. 1059)
are amended to read as follows:

“(1) the fee specified in paragraph (2)
of section 633;"

“(3) an additional fee for the Treasury of
the United States, to be graduated and
charged in the manner outlined in paragraph
(2) of subdivision c. of section 40 of this
Act, and to be computed upon the amount
of the payments actually made by or for a
debtor under the plan; and commissions to
the trustee of not more than 5 per centum
to be computed upon and payable out of the
payments actually made by or for a debtor
under the plan;"

Sec. 9. This amendatory Act shall take ef-
fect on the first day of the month following
the day of enactment, and any funds appro-
priated for the salaries and expenses of ref-
erees as of that date, shall be chargeable to
the general fund of the Treasury of the
United States; any balance in the referees’
salary and expense fund shall be transferred
into the general fund of the Treasury.

The amendment was agreed to.

The bill was ordered to be engrossed
for a third reading, read the third time,
and passed.

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent to have
printed in the Recorp an excerpt from
the report (No. 92-612) explaining the
purposes of the measure.

There being no objection, the excerpt
was ordered to be printed in the Recorbp,
as follows:
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PURPOSE OF THE AMENDMENT

The purpose of the amendment is to elimi-
nate the language “that no salary fixed under
the provisions of this section for a full-time
referee shall be changed more often than
once in any two years or in an amount of less
than $250.00." which might have the un-
intended effect of barring referees from re-
ceiving increases which they would other-
wise receive as a result of the actions of the
Judicial Conference of the United States and
the Presidential Salary Commission.

PURPOSE OF THE BILL

The purpose of the bill is to amend the
Bankruptcy Act to abolish the criteria for
fixing the salaries of full-time referees and
thus permit the Judicial Conference of the
United States to fix the salaries of all full-
time referees at the same level and to abol-
ish the referees’ salary and expense fund.

STATEMENT

In introducing the proposed legislation,
the Honorable Quentin N. Burdick said on
the floor of the Senate:

““Mr, President, a bill relating to the ad-
ministration of the Bankruptcy Act is S. 1304
which I have Introduced today, In order to
require that the fees in bankruptcy proceed-
ings, which now are pald into a special fund
used for defraying the salaries and expenses
of referees, be paid in the general fund and
that the salaries and expenses of referees be
pald out of the general fund.

“The Judiclal Conference at its March 16—
17, 1970, meeting, upon the recommendation
of its Committee on Bankruptey Administra-
tion, authorized the Director of the Adminis-
trative Office to prepare a draft of an amend-
ment to section 40 of the Bankruptey Act
(II U.S.C. 68), and related sections, to abolish
the self-supporting bankruptcy system in ac-
cordance with the policy adopted by the Con-
ference at its October 31-November 1, 1969,
session—Conference report, page 76. In that
report the action of the Conference on mat-
ter is reported as follows:

“ ‘COMPENSATION FOR FULL-TIME REFEREES

**‘Judge Welnfeld stated that a subcom-
mittee which he had appointed reported to
the full committee on the criteria and meth-
od of fixing the salaries of full-time referees.
The subcommittee emphasized the statement
of policy approved by the Judicial Confer-
ence at the March 1969 session to the effect
that the maintenance of a self-supporting
bankruptcy system, as contemplated by sec-
tion 40 of the Bankruptey Act, is no longer
possible without placing an inordinate fi-
nancial burden upon bankrupts and the as-
sets of bankrupts. Pursuant to the subcom-
mittee’s report, the committee recommended
to the Conference and the Conference ap-
proved a statement of policy that the pres-
ent criteria for fixing salaries of full-time
referees should be eliminated from the Bank-
ruptcy Act and all full-time referees should
be paid at the same rate within the limit
upon such salaries established by the Presi-
dent’'s Salary Commission."

“The salaries of full-time referees and part-
time referees were increased respectively
from maximums of $22,600 and $11,000 per
annum to the present maximums of $36,000
and $18,000 per annum, commencing Febru-
ary 14, 1969, upon the recommendation of
the President of the United States, pursuant
to Public Law 90-208. See section 40a of the
Bankruptey Act (11 U.S.C. 68).

“As authorized by the Judicial Conference,
the Bankruptcy Division of the Administra-
tive Office prepared a draft of amendments
to section 40 of the Bankruptcy Act (11
U.8.C. 68) and related sections, to abolish
the self-supporting bankruptey system and
to eliminate the present criteria for fixing
salaries of full-time referees. The Commit-
tee on Bankruptcy Administration of the
Judicial Conference considered the draft at
its July 8, 1970, meeting and recommended
that the conference approve it and author-
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ized the Director to seek its introduction in
the Congress, The conference approved this
recommendation at its October 29-30, 1970,
meeting.

“The proposed bill makes only two sub-
stantive amendments in the existing law.
The others are conforming and perfecting
changes. The substantive changes are:

“First Section 1(b) of the proposed bill
would amend the second sentence of sub-
division a. of section 40 of the Bankruptcy
Act to eliminate the statutory criteria now
required to be considered by the conference
in fixing the amount of salary to be paid a
full-time referee. The existing criteria would
continue to be applicable in the fixing of the
salary of a part-time referee and in determin-
ing whether a position shall be part-time or
full-time,

“Second. Section 1(g) of the bill would
amend subdivision c.(4) of section 40 of
the Bankruptcy Act to abolish the referees
salary and expense fund established in the
Treasury of the United States and provide
that all fees and charges collected by the
clerks in bankruptcy proceedings be paid
into the general fund of the Treasury of the
United States instead of the account of the
referees salary and expense fund. The sal-
aries and expenses of referees would be paid
from funds appropriated from the general
fund of the Treasury,

“Section 9 of the proposed bill provides
that the amendatory act shall take effect on
the first day of the month following the day
of enactment. It also provides that any funds
appropriated for the salaries and expenses of
referees as of the effective date, shall be
chargeable to the general fund of Treasury
of the United States, and that any balance in
the referees' salary and expense fund shall
be transferred into the general fund of the
Treasury.

“Salaries of referees are fixed by the Judi-
cial Conference of the United States within
the maximum limitation authorized by the
Bankruptcy Act. At the close of business June
30, 1970, there were 218 authorized referee
positions and of these 184 were full-time of
which seven received a salary of $25,000 per
annum and the remaining 177 received a
salary of $30,000 each. Of the 218 referee posi-
tions, 34 were part-time referees and four of
these received $18,000 per annum and the
salaries of the remaining 30 ranged from
$10,000 to $15,000 per annum.

“The clerical staffs of referees' offices, in-
cluding full-time, part-time, and temporary
employees, totaled 855 at the end of fiscal
year 1970. The salaries of the members of the
clerical staffs are fixed by the Director of the
Administrative Office of the U.S. Courts.

“The salaries and expenses of the bank-
ruptcy courts are pald out of the special fund,
Referees Salary and Expense Fund, in the
U.8. Treasury which is made up from a por-
tion of the filing fees in bankruptcy proceed-
ings and certain other charges against the
assets of bankrupt estates. The table below
shows the annual payments into the obliga-
tions against the fund from July 1, 1960, to
June 30, 1970, as well as the accumulated
surplus in the fund as of June 30, 1970:

REFEREES” SALARY AND EXPENSE FUND

Fiscal year Receipts Obligations Surplus

$6, 694, 264 Sg. 731, 5%6

7,339, 837 , 605, 714
7,849,219 7,381,413
8, 890, 400 7,798, 844

9, 828,677
10,673,577
11,241,727
11,879,379

, 840,000  —2,266,824
15,573,000 1t —4, 531, 460

9, 840, 697
9,926,676
10, 578,782

1 Subject to adjustment.

Note: Accumulated surplus June 30, 1969: $7,470467;
accumulated surplus as of June 30, 1970: $1,526,864.
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“It will be observed that obligations have
exceeded receipts into the referees’ salary
and expense fund beginning fiscal year 1966.
Recognizing this situation, the Bankruptcy
Committee of the Judicial Conference of the
United States proposed amendments to the
schedules of fees and charges in asset, nomi-
nal-asset and arrangement cases to provide
increased payments into the fund. These
amendments were approved by the Judicial
Conference to be effective July 1, 1969—pages
22 to 24, report of March 1969 session.

*A further Increase in the schedules of
fees and charges in asset, nominal-asset and
arrangement cases was proposed and approved
by the Judicial Conference of the United
States at the March 1970 session to be ef-
fective July 1, 1970—pages 24 to 25, report
of March 1970 sesslon.

“Inasmuch as these fees and charges are
not normally paid until the final stages of
administration of the cases, the increased
payments will not be reflected in receipts
into the fund wuntil fiscal year 1971 and
thereafter. Receipts In 1971 and thereafter
will also reflect the increased volume of
bankruptey business in 1970, particularly in
the classifications of business cases and chap-
ter XI—arrangement—cases.

*The Judicial Conference recognizes, how-
ever, that the Increased payments iInto the
referees’ salary and expense fund resulting
from these changes In the schedules of fees
and charges will fall short of raising the total
payments into the fund to the level of an-
nual obligations against it. Additional in-
creases in the schedules would place an in-
ordinate burden upon bankrupts and the
assets of bankrupt estates.

“The Judicial Conference concluded at its
March 1969 session—pages 23 to 24 of the
report—that the principle of a self-support-
ing bankruptcy system is outmoded and
should be abandoned. Pursuant to this policy
statement, the Director was authorized—

page 25, report of March 1870 session—to

draft an amendment to section 40 of the
Bankruptcy Act (11 U.S.C. 68) and related
sections to abolish the self-supporting bank-
ruptcy system. This bill was approved at the
October 1970 session of the Judicial Con-
ference and 1s submitted herewith for in-
troduction in the 92d Congress.”

COMMITTEE AMENDMENT

Section 40 of the Bankruptcy Act deals
with the salarles of referees in bankruptcy. It
provides that such salaries are to be set by
the Judiclal Conference of the United States
within the statutory limits prescribed by
Congress in this section,

When Congress enacted section 40 in 1945,
it added a proviso designed to protect ref-
erees from frequent small changes in their
salaries. This proviso, which appears at the
end of section 40b, is as follows: “* * * no
salary fixed under the provisions of this sec-
tion for a full-time referee shall be changed
more often than once in any two years or
in an amount of less than $250.00."

Experience with the Bankruptcy Act since
1945 indicates that the fears which prompted
enactment of this proviso are no longer justi-
fled. Furthermore, this proviso may now
have the totally unintended effect of barring
the referees from recelving increases which
they would otherwise recelve as a result of
the actions of the Judicial Conference of the
United States and the Presidential Salary
Commission.

Undar the circumstances, therefore, 1t
would appear that retention of this proviso
is no longer justified, that it creates an
undue hardship upon the referees and that
it should be repealed.

RECOMMENDATION

The committee believes that the bill, as
amended, is meritorious and recommends it
favorably.
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AMENDMENT OF THE BANKRUPTCY
ACT IN REGARD TO COMPENSA-
TION ALLOWAEBLE TO RECEIV-
ERS AND TRUSTEES

The Senate proceeded to consider the
bill (S. 1395) to amend section 48 of the
Bankruptcy Act (11 US.C. 76) to in-
crease the maximum compensation al-
lowable to receivers and trustees.

Mr. BYRD of West Virginia. Mr. Pres-
ident, on behalf of the committee, I offer
an amendment to S. 1395 and ask that it
be stated.

The ACTING PRESIDENT pro tem-
pore. The amendment will be stated.

The legislative clerk read the amend-
ment as follows:

On page 2, in line 5, strike “Section 28a.”
and insert in lieu thereof “Section 48a.”

The amendment was agreed to.

The bill was ordered to be engrossed
for a third reading, was read the third
time, and passed, as follows:

S. 1395

Be it enacted by the Senate and House of
Representatives of the United States of Amer-
ica in Congress assembled, That (a) section
48a. (1) of the Bankruptcy Act (11 U.8.C. 76a.
(1)) is amended to read as follows:

“a. (1) As CusTtoDiaNs.—Receiver appolnted
pursuant to clause (3) of section 2 of this Act
who serve as mere custodians shall receive
such amount as may be allowed by the court,
but in no event to exceed 3 per centum of
the first $2,500 or less, and one-half of 1 per
centum on all above $2,500 on moneys dis-
bursed by them or turned over by them to
any persons, including lienholders, and also
upon moneys turned over by them to the
trustee and on moneys subsequently realized
from property turned over by them in kind
to the trustee.”

(b) BSection 48a. (2) of the Bankruptcy
Act (11 U.S.C. 76a. (2)) is amended to read
as follows:

“a. (2) With full powers-recelvers appoint-
ed pursuant to clause (3) of section 2 of this
Act who serve otherwise than as mere cus-
todlans shall receive compensation by way
of commissions upon the moneys disbursed
or turned over to any person, including lien-
holders, by them and also upon the moneys
turned over by them or afterward realized
by the trustees from property turned over in
kind by them to the trustees, such amount as
the court may allow, but in no event to exceed
10 per centum of the first $500 or less, 6 per
centum on all in excess of $5600 but not more
than $1,600, 3 per centum on all above 81,5600
and not more than £10,000, 2 per centum on
all above $10,000 and not more than $25,000,
and 1 per centum on all above $25,000: Pro-
vided, however, That in any case, after the
trustee has pald all expenses of administra-
tion and has realized upon all available assets,
where the maximum allowable to the receiver
hereunder for serving as receiver with full
powers does not exceed $150, the court may
of its own motion allow the receiver, who
serves otherwise than as mere custodian, a fee
which with the commissions, if any, pald or
to be paid him shall not exceed $150."

(c) Sectlon 48c. (1) of the Bankruptcy
Act (11 U.S.C. T6¢c. (1)) is amended to read
as follows:

“c. (1) NORMAL ADMINISTRATION —When the
trustee does not conduct the business of the
bankrupt, such sum as the court may allow,
but in no event to exceed 10 per centum of
the first $500 or less, 6 per centum on moneys
in excess of $500 and not more than $10,000,
3 per centum on moneys in excess of $10,000
and not more than 825,000, 2 per centum on
moneys in excess of $25,000 and not more
than $50,000, and 1 per centum on moneys
in excess of $50,000, upon all moneys dis-
bursed or turned over by them to any per-
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sons, including llenholders: Provided, how-
ever, That In any case, after the trustee has
paid all expenses of administration and has
realized upon all avallable assets, the mini-
mum compensation allowable to him here-
under does not exceed $250, the court may of
its own motion allow the trustee a fee which
with the commissions, if any, paid or to be
paid him shall not exceed $250."

Sec. 2. The provisions of this Act shall
apply only to those cases in which the peti-
tion initiating the proceeding under the
Bankruptey Act is filed subsequent to the
date of the enactment of this Act.

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent to have
printed in the Recorp an excerpt from
the report (No. 92-613), explaining the
purposes of the measure.

There being no objection, the excerpt
was ordered to be printed in the REcorbp,
as follows:

PURPOSE

The purpose of the bill is to amend the
Bankruptcy Act to increase the maximum
compensation allowable to receivers and
trustees.

STATEMENT

In introducing the proposed legislation, the
Honorable Quentin N. Burdick sald:

“Mr. President, I am introducing today S.
1395 which will facilitate the administration
of the estates of bankrupts under the Bank-
ruptey Act.

“It is increasingly difficult to obtain quali-
fied persons to serve as receivers and trustees,
because of the limited compensation payable
for necessary services rendered by such offi-
cers.

“There have been no increases in the statu-
tory maximum allowances provided for re-
ceivers since they were first enacted in 1910
and there have been no increases in trustees’
rates since 1956. In the meantime costs have
increased and salaries of others have in-
creased.

“The proposed legislation would permit
the court to make discretionary allowances
not to exceed $150 Yor a receiver and $250
for a trustee in those cases where the dis-
tribution is too small to provide an adequate
basis for computing a reasonable allowance
for the necessary services rendered.

“Under this proposed legislation, the maxi-
mum allowances which are at present per-
mitted for a trustee will be applicable to re-
ceivers. This will represent an increase in the
percentage rates for receivers and also have
the effect of increasing, for recelvers, the
range of the application of the higher rates
to the medium and larger distributions.

“The maximum allowances for trustees
have been increased, with this proposal, by
increasing the range in which the rates for
a trustee are applicable.

“The proposed increase In the custodial
rate would make it unnecesary for the referee
to enlarge the dutles of the receiver in order
to fairly compensate him for his services.

“The proposed increases would apply only
in bankruptcy cases initiated subsequent to
the enactment of the proposed legislation.

“The above bill was approved by the Judi-
clal Conference of the United States at its
October 1970 session.”

RECOMMENDATION

The committee believes that the bill is
meritorious and recommends It favorably.

AMENDMENT OF THE BANKRUPTCY
ACT TO PERMIT FULL-TIME REF-
EREES IN BANKRUPTCY TO PER-
FORM THE DUTIES OF A U.S. MAG-
ISTRATE

The bill (S. 1396) to amend section 35
of the Bankruptey Act (11 U.S.C. 63) and
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sections 631 and 634 of title 28, United

States Code, to permit full-time referees

in bankruptey to perform the duties of

a U.S. magistrate was considered, ordered

to be engrossed for a third reading, read

the third time, and passed, as follows:
S. 1396

Be it enacted by the Senate and House of
Representatives of the Uniled States of
America in Congress assembled, That section
35 of the Bankruptey Act (11 U.B.C. 63) is
amended (1) by inserting in the proviso to
clause (2) thereof, !mmediately preceding
the words “part-time referees”, the words
“full-time and part-time referees may, with
the approval of the conference, serve as
United States magistrates and” and (2) by
striking the words *“United States commis-
sioners,” from the proviso.

SEc. 2. Section 631(c) of title 28, United
SBtates Code, is amended by striking out
wherever they appear thereln the words
“part-time referee in bankruptcy” and in-
serting in lieu thereof the words “referee in
bankruptey’.

Bec. 3. The first sentence of section 634(a)
of title 28, United States Code, is amended
to read as follows: “Officers appointed under
this chapter shall receive as full compensa-
tion for their services salaries to be fixed by
the conference pursuant to section 633 of
this title, at rates not more than $22 500 per
annum for full-time United States magis-
trates, and not more than $11,000 per annum
nor less than $100 per annum for part-time
United States magistrates: Provided, how-
ever, That the salary of a full-time referee
in bankruptcy, who is also serving as a part-
time magistrate, may be fixed at an aggregate
amount which does not exceed the maximum
salary payable to a full-time referee in bank-
ruptey under section 40 of the Bankruptcy
Act.”.

Sec. 4. Section 631(e) of title 28, United
States Code, is amended by adding at the
end thereof the following new sentence: “In
the case of an individual appointed to serve
both as a referee in bankruptecy and a mag-
istrate, his term of appointment as magis-
trate shall expire upon the expiration of his
term as referee in bankruptcy.”.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent to have
printed in the REcOrp on excerpt from the
report (No. 92-614) explaining the pur-
poses of the measure.

There being no objection, the excerpt

was ordered to be printed in the Recorp,-

as follows:
PURPOSE

The puropse of the bill is to amend the
Bankruptcy Act to permit a full-time referee
in bankruptey to perform the dutles of a
U.S. magistrate.

STATEMENT

The proposed leigslation has been request-
ed by the Administrative Office of the U.S.
Courts on behalf of the Judiclial Conference
of the United States in order to facilitate the
implementation of the new system of U.S.
maglstrates.

In introducing the proposed legislation, the
Honorable Quentin N. Burdick said on the
floor of the Senate:

“Mr. President, I Introduce for appropriate
reference S. 1396, to amend the Bankruptcy
Act to permit full-time referees in bank-
ruptey to perform the dutles of a U.S. magis-
trate,

“The Federal Magistrates Act, approved
October 17, 1968, 82 Stat. 1107, provides that
with the approval of the Judicial Conference
of the United States ‘a part-time referee in
bankruptcy . . . may be appointed to serve
as a part-time magistrate,” and authorizes
the Conference to ‘fix the aggregate amount
of compensation to be received for perform-
ing the dutles of part-time magistrate
and part-time referee in bankruptcy’ 28
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U.S.C. 634. The act, however, does not au-
thorize a full-time referee in bankruptcy to
perform the duties of a part-time U.S. magi-
strate. In addition, section 35 of the Bank-
ruptecy Act, pertaining to qualifications for
referees in bankruptcy, provides in part that
an individual shall not be eligible for ap-
pointment as a referee unless he is ‘not hold-
ing any office of profit or emolument under
the laws of the United States or of any State
or subdivision thereof other than conciliation
commissioner or special master under this
title." Exceptions to this provision are made
only in the case of a part-time referee in
bankruptcy.

“In the design and organization of the new
system of U.S. magistrates two difficulties
have arisen which would be ameliorated in
part if a full-time referee in bankruptey
were authorized to perform the duties of a
U.S. magistrate. First, there is the problem
of a “backup” for a magistrate who is ill, or
temporarily away from his statlon on busi-
ness or vacation. Some courts have requested
authority to appoint a second part-time
magistrate at some locations at a nominal
salary to arraign defendants and set bail in
the absence of the regular magistrate—a
function which a full-time referee in bank-
ruptey might well perform. Second, certain
language in the Magistrates Act and in the
Bankruptcy Act seems to prohibit a court
from combining a position of part-time ref-
eree in bankruptcy with a position of part-
time magistrate, in order that it may have
one full-time officer rather than two part-
time officers. It is the view of the Judicial
Conference of the United States ard its Com-
mittee on Bankruptcy Administration and
the Implementation of the Federal Magis-
trates Act that it would be 'n the interest of
good judicial administration to permit full-
time referees in bank:aptcy to perform
magistrate duties and t- authorize a full-
time combination position of referee in
bankruptey.”

RECOMMENDATION

The committee believes that the bill is
meritorious and recommends it favorably.

Attached and made a part of this report is a
letter from the Administrative Office of the
U.8. Courts transmitting a draft of the pro-
posed legislation with a recommendation that
it be enacted.

EXTENSION OF THE COMMISSION
ON BANKRUPTCY LAWS

The joint resolution (S.J. Res. 190) to
provide for an extension of the term of
the Commission on the Bankruptey Laws
of the United States, and for other pur-
poses was considered, ordered to be en-
grossed for a third reading, read the third
time, and passed, as follows:

SENATE JoINT RESOLUTION 190

Resolved by the Senate and House of Rep-
resentatives of the United States of America
in Congress assembled, That the joint resolu-
tion entitled “Joint resolution to create a
commission to study the bankruptey laws of
the United States”, approved July 24, 1970
(84 Stat. 468), i1s amended—

(1) in subsection (c¢) of the first section,
by striking out “within two years after the
date of enactment of the joint resolution®
and inserting in lMeu thereof the following:
“prior to June 30, 1973"; and

(2) in section 6, by striking out "“£600,000"
and Inserting in lieu thereof “£826,000",

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent to have
printed in the Recorp an excerpt from
the report (No. 92-615) explaining the
purposes of the measure.

There being no objection, the excerpt
was ordered to be printed in the Recorp,
as follows:

February 18, 1972

PURPOSE

The purpose of the resolution is to extend
the Commission on the Bankruptcy Laws
from July 24, 1972, to June 30, 1973, and to
increase the limit on appropriations to the
Commission from $600,000 to $826,000.

STATEMENT

In a letter to the chairman of the Com-
mittee on the Judiciary, Harold Marsh, Jr.,
Chairman of the Commission on the Bank-
ruptcy Laws of the United States, has
written:

“Senate Joint Resolution 190, introduced
by Senators Quentin Burdick and Marlow
Cook on January 28, 1972, would extend the
term of the Commission on Bankruptey Laws
of the United States from July 24, 1972, to
June 30, 1973, and would increase the limi-
tation on appropriations to the Commission
from $600,000 to $826,000. House Joint Reso-
lution 1008 was introduced in the House of
Representatives for the same purposes on
December 13, 1971, and a hearing was held
by Subcommittee No. 4 of the Committee on
the Judiclary of the House on January 31,
1972,

“The Commission on Bankruptcy Laws was
established by Public Law 91-354 (84 Stat.
468) on July 24, 1970, and was intended to do
its work and make its report within two years
from that date. The process of appointing the
members, however, required nearly ten
months after the date of the enactment of
the law, and it was impossible for a staff to
be recruited, an office to be established, and
the work to be commenced until June 1, 1971,
after almost half of the statutory term of the
Commission had elapsed, Meanwhile the rea-
sons for creating the Commission as disclosed
in Senate and House Committee hearings and
in the House Report accompanying Public
Law 91-354 (House Rep. No. 91-927) have
been confirmed by subsequent developments,
and the need for a comprehensive study, re-
port, and recommendations for reform of the
bankruptey laws of the country is even more
plainly evident.

“The additional time authorized by Sen-
ate Joint Resolution 190 is substantially
what the Commission would have had if it
had been duly constituted and enabled to
commence its work without delay. The addi-
tional funds requested will permit the Com-
mission to authorize studies necessary for
the preparation of an informed and com-
prehensive report on the bankruptcy laws,
including recommended changes in both the
substantive law and the system for adminis-
tering the law. In particular the Commission
needs additional time and money for carry-
ing out the mandate of Public Law 01-354
to consider the applicability of advanced
management techniques to achieve econ-
omies in the administration of the Act,
to analyze the causes of bankruptcy, and to
study and make recommendations respecting
alternatives to the present system of bank-
ruptcy administration.

“The Commission and its stafl have been
making good progress on the statutory as-
signment given the Commission, particular-
ly on the problems connected with the in-
cresing number of personal bankruptcies. It
is clear, however, that the Commission can-
not provide to Congress, the President, and
the Chief Justice the comprehensive report
on bankruptey, reorganization, and all the
other aspects of the operation of the bank-
ruptey laws as contemplated by Public Law
91-354 within the time and fund limitations
imposed by that law and the appropriation
made thereunder. The members of the Com-
mission are willing and anxious to carry out
their full responsibility for making the study,
evaluation, and recommendations delineated
in Public Law 91-354 and hope that the
Senate Committee on the Judiclary will re-
port favorably on Senate Joint Resolution
190."
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RECOMMENDATION

The committee belleves that the resolution
is meritorious and recommends it favorably.

PROVIDING AN ADMINISTRATIVE
ASSISTANT TO THE CHIEF JUS-
TICE OF THE UNITED STATES

The bill (H.R. 8699) to provide an ad-
ministrative assistant to the Chief Jus-
tice of the United States was considered,
ordered to a third reading, read the
third time, and passed.

Mr. BYRD of West Virginia, Mr. Pres-
ident, I ask unanimous consent to have
printed in the Recorp an excerpt from
the report (No. 92-616), explaining the
purposes of the measure.

There being no objection, the excerpt
was ordered to be printed in the Rec-
ORD, as follows:

PURPOSE

The purpose of H.R. 8699, is to add a new
section 677 to title 28, United States Code,
creating the Office of administrative assist-
ant to the Chief Justice of the United
States.

STATEMENT

Unlike some European countries where
the head of the highest court of the land
by tradition merely casts a tie-breaking vote
in the decision-making process, the Chief
Justice of the United States carries a full
caseload as one of the nine Justices on the
Supreme Court. Each of the nine Justices
has three law clerks and two secretaries as
a staff to assist in handling the workload
of the Supreme Court, which in recent years
has grown to an annual volume in excess of
4,000 cases. The Chief Justice, as presiding
Justice of the Supreme Court, is responsible
for administration of the judiclal work in-
volved in processing these cases and in this
he is alded by one senior law clerk who acts
as coordinator of all cases coming into the
Office of the Chief Justice. Thus, the Chief
Justice's responsibilities in the judiclal
work of the Court are a full-time job, as are
the responsibilities of each of the eight As-
sociate Justices.

In addition, the Chief Justice has numer-
ous administrative and nonadjudicative re-
sponsibilities which require a considerable
amount of his time and energy. With a brief
description these may be enumerated as fol-
lows:

1. Administration, Supreme Court work.—
The Chief Justice is charged with the pri-
mary responsibility for administration of the
dally operation of the Supreme Court staff
and personnel. Title 28, United States Code,
authorizes four officers for the Court: Clerk,
Marshal, Reporter of Decisions, and Li-
brarian, Each of the officers has traditionally
reported directly to the Chief Justice.

2. The Judicial Conference of the United
States.—As Chairman of the Judicial Con-
ference of the United States, the Chief Jus-
tice must plan and prepare for two meetings
a year of the Conference, and interim meet-
ings of the executive committee of the Con-
ference. Each Conference in the fall and
spring of the year is at least 2 days' duration,
but preceding the Conference are many
weeks of preparation Including meetings
with members of the Conference, chairmen
of conference committees, and personnel
from the Administrative Office of the U.S.
Courts and the Federal Judiclal Center re-
lating to problems to be presented to the
Conference.

3. The Federal Judicial Center—As Chair-
man of the Board of Directors of the Federal
Judicial Center, the Chief Justice meets
with the Board four to six times a year for
1 or 2 days each meeting. As with the Ju-
dicial Conference, much preparation and
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planning must precede these meetings; fre-
quent meetings are held with the directors of
each of these groups and chairmen of its
committees.

4. Relations with Chief Judges on admin-
istration.—In addition to the personal meet-
ings mentioned above, the Chief Justice is
in regular contact with Chief Judges of the
11 circuits and many of the 93 Federal dis-
tricts on a wide range of problems facing the
judiciary today, from the security of court-
rooms and buildings, to programs for better
utilization of juries, cooperation with State
judges, and myriad problems many of which
did not exist even 5 to 10 years ago.

5. Temporary assignment of judges to
other courts—Under chapter 13 of title 28
United States Code, the Chief Justice has the
authority to assign judges from one circuit
to another. Both active and retired judges
may be so assigned. This is an important as-
pect of our Federal judiclary and gives the
system a greater flexibllity in meeting the
exigencies brought about by illness, vacan-
cles, variable caseloads in the several courts,
and protracted trials.

6. Public responsibilities.—The Chief Jus-
tice of the United States is also the chief
officer of a coordinate branch of the Federal
Government. He 1s the titular head of our
judicial system, both State and Federal, and
as such he has leadership responsibilities not
only to the Bench and bar, but to law schools,
other colleges and universities, and to the
national community in general. As part of
these public responsibilities, Congress has
seen fit, In the past, to designate him as
Chalrman of the Board of the Smithsonian
Institute and of the National Gallery of Art.
He is also Chairman of the Oliver Wendell
Holmes Devise Committee.

These administrative and nonadjudicative
responsibilities generate a mail volume of as
many as 200 to 500 letters per day. While
secretaries can process much of this mail,
the Chief Justice personally sees all mall
from members of committees of Congress or
from Federal or State judges. In addition
there are numerous daily contacts, In per-
son or by phone, in connection with these
responsibilities of the office. Testimony at
the hearing held by the House Judiclary
Committee indicated that to perform all
these functions, the Chief Justice regularly
puts in a 614 -day week, with rare and limited
vacations.

An administrative assistant to the Chief
Justice, as would be authorlzed by this bill,
would relleve the Chief Justice of many of
the time-consuming details involved in the
nonadjudicative responsibilities. The ad-
ministrative assistant’s relationship to the
Chief Justice would be a close one involving
constant and personal contact, some of it of
a confidential nature. The udministrative as-
sistant would handle the routine administra-
tive matters not requiring the Chief Justice's
personal attention, and, alternatively, he
could prepare and process some of those
matters on which final approval of the Chief
Justice is necessary. This would include not
only the day-to-day contact with all Offi-
cers of the Supreme Court, but also many
of the administrative matters originating
outside the Supreme Court. He would also
act as liaison with the Director and staff of
the Federal Judicial Center, the Director and
staff of the Administrative Office of the U.S.
Courts, the Judicial Conference of the
United States, and with the chief judges of
the various circuits and district courts. Thus,
the Chilef Justice's role of ultimate respon-
sibility for sound judicial administration of
our Federal court system would be enhanced
by the new position authorized by this bill.

It is proposed that the person selected for
this position should be primarily a person
with high administrative and managerial
talents. He should also have a legal back-
ground with experience in and knowledge
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of the Federal court system. In order to at-
tract and retain such a qualified individual,
it is proposed that the salary shall not ex-
ceed the salary of the Director of the Ad-
minlistrative Office of the U.S. Courts which
is $40,000 per annum. The retirement bene-
fits would also correspond to those afforded
the Director.

The administrative assistant will be ex-
pected to attend many of the seminars and
conferences held by the Federal Judicial Cen-
ter for members of the Federal judiciary and
he will also represent the Chief Justice at
many meetings and conferences held in the
11 circults. Therefore, it is also proposed that
there be authorized a legal assistant, grade
14, as a “backup” for the administrative as-
sistant.

As indicated by the attached letter of March
26, 1971, the concept of an administrative
assistant to the Chief Justice was recom-
mended by the Judicial Conference of the
United States. H.R. 6953 and 8. 2054, were
introduced in this session of Congress em-
bodying this concept. Hearings were held by
the House Judiciary Committee on May 6,
1971, and the concept was supported by Mr.
Justice Potter Stewart, Mr. Justice (retired)
Tom C. Clark, and by Rowland F. Kirks, Di-
rector, Administrative Office of the U.S.
Courts. The bill reported herewlith, H.R. 8699,
is a clear bill recommended by the House
committee and passed by the House on July
13, 1971.

Each Member of Congress is authorized an
administrative assistant. Under Public Law
91-647 each chief judge of a U.S. court of
appeals is authorized to obtain the services
of a court executive to assist in the discharge
of administrative dutles in relation to the
courts within the judielal circuit. The Presi-
dent, by necessity, has much assistance in
the administration of our laws.

The committee is of the opinion that the
Chief Justice of the United States deserves
the help of an assistant in carrylng out his
administrative and nonadjudicative respon-
sibilities as enumerated in this report. There-
fore, the committee recommend favorable
consideration of H.R. 8699, without amend-
ment.

COST

The committee adopts the following cost
estimate as prepared by the Administrative
Office of the U.8. Courts:

Personnel compensation:

Administrative assistant,

graded

Secretary, grade 10

Legal assistant, grade 14

Total compensation
positions)
Personnel benefits:
Government contribtuions for re-
tirement, insurance, etc
Travel

(three

Total First-year cost
Less nonrecurring expenses_. —8, 100

Recurring annual cost.

Of this estimated cost $38,000 is presently
Included in the State, Justice, Commerce,
and Judiciary Appropriation Act, 1972 (Pub-
lice Law 92-77) as salary and benefits for the
office of administrative assistant to the Chief
Justice.

SECTIONAL ANALYSIS

H.R. 8699, adds a new section 677 to title
28, United States Code.

Subsection (a) authorizes the Chief Jus-
tice to select and appoint an administrative
assistant. He shall perform such duties as
may be assigned to him and he serves at the
pleasure of the Chief Justice. The salary of
the office is fixed by the appointing authority
but shall not exceed the salary paid to the
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Director of the Administrative Office of the
U.S. Courts which is presently authorized
at $40,000 per annum. Subsection (a) also
authorizes the administrative assistant to
elect the same retirement program as the
Director, namely, eligibility at age 65, with
15 years of service, at 80 percent of salary.

Subsection (b) authorizes the administra-
tive assistant, with the approval of the Chief
Justice, to appoint and fix the compensation
of necessary employees. As indicated by the
cost analysis it is contemplated that this
additional staff will be one secretary and one
legal assistant. The budget of the Supreme
Court as presented to and considered by the
House Committee on Appropriations on
March 1, 1971, included a requested appro-
priation for these positions.

Section 2 merely amends the sectional
analysis of chapter 45, title 28, United States
Code, by adding the new section 677.

TEMPORARY ASSIGNMENT OF
U.S. MAGISTRATES

The bill (H.R. 9180) to provide for the
temporary assignment of a U.S. mag-
istrate from one judicial district to an-
other was considered, ordered to a third
reading, read the third time, and passed.

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent to have
printed in the Recorp an excerpt from
the report (No. 92-617), explaining the
purposes of the measure.

There being no objection, the excerpt
was ordered to be printed in the RECORD,
as follows:

PURPOSE

The purpose of H.R. 9180 is to add a new
subsection to section 636 of title 28, United
States Code, to permit the temporary assign-
ment of U.S. magistrates from one judicial
district to another in emergency situations

and only upon the concurrence of the chief
judges of the districts involved.

STATEMENT

One means of increasing the efficiency of
a judicial system and of reducing the cost of
operation is to provide for a degree of flexi-
bility in the use of the personnel employed
in the system. For many years, the chief
judge of a eircuit and the Chief Justice of
the United States have been authorized to
assign district judges to sit in other dis-
triets, or upon the court of appeals, or to
assign a circuit judge from one circuit to sit
in another clrecuit (28 U.S.C., secs. 201 and
202). A similar authority has existed with
respect to the assignment of retired judges
to temporary duty in the Federal courts
(title 28 U.S.C., sec. 204). While these are
temporary assignments, the system is bene-
fited to the extent that a degree of flexibility
is provided which permits a judge from a
court with a light workload to be used in a
court with a heavy workload, the use of able
retired judges as extra Judicial manpower
and the employment of all judges in order
to cover situations involving illness or tem-
porary disability, This system for the tem-
porary assignment of justices has worked
well In the Federal system and also In cer-
taln State court systems which have been
authorized to use the same practice.

H.R. 9180 would permit the same practice
to be followed with respect to the position
of U.S. magistrate. This matter was over-
looked when the magistrate office was cre-
ated by Public Law 90-578 to replace the
commissioner system. Under the proposal
contained in HR. 9180, a magistrate assigned
to another district would not receive extra
compensation but would be reimbursed for
expenses Incurred in the performance of his
duties.

Hearings were held by the House Judiciary
Committee on September 7, 1971. H.R. 8180
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was passed by the House on November 1,
1971. Having considered the matter, the Com-
mittee on the Judiclary adopts as its own
the following further explanation from the
Report of the House Committee on the Ju-
diclary (Rept. 92-582) :

“Under the act of October 17, 1968 (Public
Law 90-578) a U.S. magistrate is authorized
to perform officlal duties only within the ter-
ritorial jurisdiction to which he is appointed.
He may not be assigned temporarily to an-
other district.

“The bill would authorize temporary as-
signment of magistrates from one district
to another in an emergency and only upon
the concurrence of the chief judge of the
districts involved. A magistrate assigned
temporarily to another district would not
receive extra compensation, but from re-
duced detention time for prisoners and the
reductlon of part-time magistrates which
would result from the additional flexibility
of full-time magistrates. The committee con-
curs in the estimate of the administrative
office and belleves that legislation will result
in a net saving to the Government.”

LAW DAY, MAY 1, 1972

The joint resolution (S.J. Res. 169) to
pay tribute to law enforcement officers
of this country on Law Day, May 1, 1972,
was considered, ordered to be engrossed
for a third reading, read the third time,
and passed.

The preamble was agreed to.

The joint resolution, with its preamble,
reads as follows:

Whereas the first day of May of each year
was designated as Law Day, U.S.A. and was
set aside as a special day of celebration by
the American people in appreciation of their
liberties and in reaffirmation of their loyalty
to the United States of America; and of their
rededication to the ideals of equality and
justice under laws in their relations with
each other as well as with other nations;
and for the cultivation of that respect for
law that is so vital to the democratic way
of life: Beit

Resolved by the Senate and House of Rep-
resentatives of the United States of Amer-
ica in Congress assembled, That in the cele-
bration of Law Day, May 1, 1972, special em-
phasis be given by a grateful people to the
law enforcement officers of the United States
of America for their unflinching and devoted
service in helping to preserve the domestic
tranquility and guaranteeing to the indi-
vidual his rights under the law.

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent to have
printed in the Recorp an excerpt from
the report (No. 92-618), explaining the
purposes of the measure.

There being no objection, the excerpt
was ordered to be printed in the Recorbp,
as follows:

PURFOSE

The purpose of the resolution is to pay
tribute to law enforcement officers of the
United States on Law Day, May 1, 1972.

STATEMENT

The law-enforcement officers of this Nation
face formidable challenges in protecting our
rights and property. They are charged with
the duty of upholding and enforcing our laws,
and they meet this difficult and dangerous
obligation with courage and dedication. They
have earned our praise and our appreciation.

In 1961 Congress designated each May 1
as Law Day, and for the past 10 years this
program has been marked by various pro-
grams centered on national freedom and
rights under the law. This seems to be a
particularly appropriate ocecasion to reflect
upon the debt of gratitude we owe to the law-
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enforcement personnel whose efforts guar-
antee this national freedom and rights under
the law. Accordingly this joint resolution
asks that on May 1, 1972, special emphasis
be given by us to the law-enforcement officers
whose devoted service has helped to preserve
and guarantee our individual rights under
the law.

The committee is of the opinion that this
resolution has a meritorious purpose and ac-
cordingly recommends favorable considera-
tion of Senate Joint Resolution 169, without
amendment.

NATIONAL WEEK OF CONCERN FOR
PRISONERS OF WAR/MISSING IN
ACTION

The joint resolution (S.J. Res. 189) to
authorize the President to designate the
period beginning March 26, 1972, as “Na-
tional Week of Concern for Prisoners of
War/Missing in Action” and to designate
Sunday, March 26, 1972, as a national
day of prayer for these Americans was
considered, ordered to be engrossed for
a third reading, read the third time, and
passed, as follows:

Resolved by the Senate and House of
Representatives of the United States of
America in Congress assembled, That to
demonstrate the support and concern of the
people of the United States, for the more
than one thousand five hundred Americans
listed as prisoners of war or missing in action
in Southeast Asia, and to forcefully protest
the inhumane treatment these men are re-
ceiving at the hands of the North Viet-
namese, in violation of the Geneva Conven=-
tion, the President is hereby authorized and
requested to issue a proclamation (1) desig-
nating the period beginning March 26, 1972,
and ending April 1, 1972, as “National Week
of Concern for Prisoners of War/Missing in
Action”, (2) designating Sunday, March 286,
1972, as a national day of prayer for the lives
and safety of these men, and (3) calling upon
the people of the United States to observe
such week with appropriate ceremonies and
actlivities.

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent to have
printed in the REcorp an excerpt from
the report (No. 92-619), explaining the
purposes of the measure.

There being no objection, the excerpt
was ordered to be printed in the REcorbp,
as follows:

PURPOSE

The purpose of the resolution is to author-
ize the President to designate the period be-
ginning March 26, 1972, as National Week of
Concern for Prisoners of War/Missing in Ac-
tion and to designate March 26, 1972, as a
national day of prayer for these Americans.

STATEMENT

There are more than 1,500 American serv-
icemen listed as prisoners of war or missing
in action in Southeast Asia, some of whom
have been held captive since early 1964, al-
most 8 years ago. Many families have re-
mained long years in anxiety without know-
ing the fate of their loved ones.

Despite repeated demands for compliance
with the Geneva Convention regarding
prisoners of war by the United States, the
United Nations, the International Red Cross,
and many others, the North Vietnamese Gov-
ernment persists in its refusal to permit the
free flow of mail to and from prisoners, to
repatriate the sick and wounded, to permit
the inspection of prisoner facilities by an im-
partial observer, and to provide for repatria-
tion or internment in a neutral country of
those who have endured an extended period
of captivity. These basic considerations
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spring from fundamental human decency
and go beyond politics or philosophy. Mem-
bers of the U.S. Congress have on prior occa-
sions reaffirmed their support for the prin-
ciples asserted in the Geneva Convention of
1949, Whatever the many and varied percep-
tions of the conflict have been, the Members
have concurred vigorously in the humane
precepts of this Geneva Convention.

Favorable consideration of this resolution
would demonstrate support and concern for
those American listed as prisoners of war or
missing in action in Southeast Asia and
would foreibly register the protest of Mem-
bers of the U.S. Congress over the Inhumane
treatment these Americans are receiving at
the hands of the North Vietnamese in viola-
tion of the Geneva Convention.

Senate Joint Resolution 189 would there-
fore authorize and request the President of
the United States to issue a proclamation
designating the period beginning March 26,
1972, as “National Week of Concern for
Prisoners of War/Missing in Action,” and
calling upon the people of the United States
to observe such week with appropriate cere-
monies and activities.

The resolution would also designate Sun-
day, March 26, 1972, as a national day of
prayer for the lives and safety of these
Americans.

RECOMMENDATION

The committee is of the opinion that this
resolution has a meritorious purpose and ac-
cordingly recommends favorable considera-
tion of Senate Joint Resolution 189, without
amendment,

Mr. BROCK. Mr. President, I wish to
express my humble and sincere gratitude
for today’s heartwarming Senate action
on our prisoners of war and missing in
action by asking for a second national
week of concern for these men.

Less than 2 weeks after Senate Joint
Resolution 189 was introduced, it was
reported favorably by the Judiciary
Committee, whose chairman, and most
of whose members joined the more than
70 cosponsors. Small though this gesture
may seem, it means a great deal to the
wives, parents, and children of these men
to be reassured that they are not and will
not be forgotten by those of us for whom
they have suffered and sacrificed so
much.

I believe I speak for every Member of
this body when I assure the National
League of Families that Congress, the
President, and the United States today
remain constant in coneern that our men
be speedily returned to their loved ones
and that there be no need for another
national week of concern.

I ask unanimous consent that a letter
from the chairman of the board of the
National League of Families, Mrs. Carole
Hanson, be printed in the REcorb.

There being no objection, the letter
was ordered to be printed in the REcorbp,
as follows:

NATIONAL LEAGUE OF FAMILIES OF
AMERICAN PRISONERS AND Miss-
ING IN SOUTHEAST ASIA,
Washington, D.C., February 4, 1972.
Senator BiLL BRoCK,
Senate Office Building,
Washington, D.C.

DEAR SENATOR BROCK: Last year we s0 Very
much appreciated your support by introduc-
ing and so-sponsoring a National Week of
Concern for the POW/MIA's held captive in
Southeast Asla. Once agaln you are introduc-
ing such legislation and we would like to
convey to you our wholehearted gratitude.

This type of non-partisan, humanitarian
effort has a twofold effect. It keeps the Amer-
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ifcan and worldwide public aware of the
plight of these men and it boosts the morale
of those of us who are personally involved in
the issue.

Our loved ones cannot be forgotten. Your
endeavors and those of your colleagues will
aid us in obtaining our objectives.

Thank you for your continuing concern
and support.

Sincerely,
Mes. CAROLE HANSON,
Chairman of the Board.

EXECUTIVE SESSION

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent that the
Senate go into executive session to con-
sider nominations on the Executive Cal-
endar.

There being no objection, the Senate
proceeded to the consideration of exe-
cutive business.

The ACTING PRESIDENT pro tem-
pore. The nominations on the Executive
Calendar will be stated.

NATIONAL CORPORATION FOR
HOUSING PARTNERSHIPS

The legislative clerk read the nomi-
nation of I. H. Hammerman II, of Mary-
land, to be a member of the Board of Di-
rectors of the National Corporation for
Housing Partnerships for the term ex-
piring October 27, 1974.

The ACTING PRESIDENT pro tem-
pore. Without objection, the nomina-
tion is considered and confirmed.

SECURITIES INVESTOR PROTEC-
TION CORPORATION

The legislative clerk read the nomi-
nation of Henry W. Meers, of Illinois, to
be a Director of the Securities Investor
Protection Corporation for a term ex-
piring December 31, 1974,

The ACTING PRESIDENT pro tem-
pore. Without objection, the nomination
is considered and confirmed.

COUNCIL OF ECONOMIC ADVISERS

The legislative clerk read the nomina-
tion of Marina von Neumann Whitman,
of Pennsylvania, to be a member of the
Council of Economic Adyvisers.

The ACTING PRESIDENT pro tem-
pore. Without objection, the nomination
is considered and confirmed.

COMPTROLLER OF THE CURRENCY

The legislative clerk read the nomina-
tion of William B. Camp, of Maryland,
to be Comptroller of the Currency.

The PRESIDENT pro tempore. With-
out objection, the nomination is consid-
ered and confirmed.

U.S. AIR FORCE

The legislative clerk proceeded to read
sundry nominations in the U.S. Air Force.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that the
nominations be considered en bloc.

The ACTING PRESIDENT pro tem-
pore, Without objection, the nominations
are considered and confirmed en bloc.
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U.S. NAVY

The legislative clerk proceeded to read
sundry nominations in the U.S. Navy.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that the
nominations be considered en bloc.

The ACTING PRESIDENT pro tem-
pore. Without objection, the nomina-
gilons are considered and confirmed en

oc.

U.S. MARINE CORPS

The legislative clerk proceeded to read
sundry nominations in the U.S. Marine
Corps.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that the
nominations be considered en block.

The ACTING PRESIDENT pro tem-
pore. Without objection, the nominations
are considered and confirmed en block.

NOMINATIONS PLACED ON THE SEC-
RETARY’'S DESKE—IN THE ARMY,
IN THE NAVY, AND IN THE MARINE
CORPS

The legislative clerk proceeded to read
sundry nominations in the Army, in the
Navy, and in the Marine Corps which
had been placed on the Secretary’s desk.

The ACTING PRESIDENT pro tem-
pore. Without objection, the nomina-
tions are considered and confirmed en
bloc.

Mr, SCOTT. Mr. President, I ask unan-
imous consent that the President be im-
mediately notified of the confirmation of
these nominations.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

LEGISLATIVE SESSION

Mr. SCOTT. Mr. President, I move that
the Senate resume the consideration of
legislative business.

The motion was agreed to, and the
Senate resumed the consideration of leg-
islative business.

WENDELL WILLKIE'S ONE WORLD

Mr. SCOTT. Mr. President, this morn-
ing, we observed, as we did last year,
the anniversary of the death of that
American who was never elected to public
office but who may have had the greatest
influence on his times and on our times
in this country; namely, Wendell Willkie.

Wendell Willkie's unswerving dedica-
tion to principle and to the causes in
which he believed were exemplified in
his use of a phrase which has become
common in our language ‘“one world.”

A conference resulting from his eandi-
dacy, held in New York, I believe con-
tributed to the conversion of the great
Senator Vandenberg to an international-
ist posture, to the commitment that the
United States, indeed, has recognized in
the second chapter of Genesis that, in
some ways, we are our brother’s keeper.

Wendell Willkie, in that conference,
attended by such persons as the then
Senators from Vermont, Mr. Austin and
Mr. Flanders, and many others, turned
the Republican Party around.

He began the conquest of the disease
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of isolationism which for so long had
retarded and hampered the country. He
opened the country’s eyes to the oppor-
tunities of a new world.

Next week while the President of the
United States is opening a dialog with
the largest number of people in the world,
some 800 million people on mainland
China, one of the causes espoused by
Wendell Willkie will come to pass. For,
to us, the Chinese have been ranked
throughout the world at the very bottom.
To some people they are on the bottom
and we are on the top. To some people
they are on the top and we are on the
bottom. )

Our objective is that we shall be side
by side for peace and that our hearts,
our minds, and our intentions shall be
in tune.

I believe that the Republican Party
was exemplified in that way. Also, if we
recall, other Republicans have said that
our dedication should be to peace.

I can still hear Wendell Willkie's
hoarse and fading voice as from one place
in the country to the other he traveled
tirelessly saying:

Only the productive can be strong, and
only the strong can be free.

Then we had a leader in Thomas
Dewey, who exemplified another of our
problems when he said:

It must not take a war to make jobs.

Then with Eisenhower we had a prom-
ise, “I will go to Korea.” And he did. We
know that as a result of that an armistice
arose and a more peaceful condition oc-
curred.

President Nixon has now advocated a

generation of peace and has said:

I will go to China, and I will go to Russia,
and will go to those places in the world
where what we do, exemplifying the United
States, may promote this great cause of all
of us, of all parties, for a generation of peace.

In this way, we may live in peace and
tranquillity and ease with our neighbor
and hope that we do beat our swords into
plowshares and that we will no longer
look to the heaven with terror, but rather
in the hope that the still undiscovered
secrets of the universe may be further
revealed to us.

When the Republican Party speaks of
peace, when it rushes to achieve it, when
it emphasizes productivity, when it
emphasizes that we live in the same
world and must live in harmony with our
neighbors, those in China and those in
other parts of the world, those are the
hours that commend the party.

An when we dissent—as both parties do
with petty bickering and weighing the
short-term gains as against the long-
term responsibilities—we not only weak-
en ourselves but also lower the regard of
the people for us.

There is temptation. There is a joy in
battle and an excitement in confronta-
tion. We would not be human if we were
to reject these lustrous temptations. But
overall and in the long view, we have got
to reject them. The Democrats, independ-
ents, and Republicans alike have got to
make their primary objective the
achievement of peace and then in peace
for all mankind, as the Bible says:

To follow after the ways that lead to peace.
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ORDER OF BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the Sen-
ator from Florida (Mr. CHILES) is recog-
nized for not to exceed 15 minutes.

Mr. CHILES. Mr. President, I yield to
the distinguished Senator from Virginia.

CANCELLATION OF SCHEDULED
COMMITTEE MEETINGS

Mr. BYRD of Virginia. Mr. President,
while the distinguished minority leader
is present, I would like to invite atten-
tion to the fact that several days ago the
distiguished minority leader informed the
Senate of the need for speedy action on
the administration's request to increase
the debt ceiling.

The distinguished chairman of the Fi-
nance Committee phoned the Senator
from Virginia yesterday and asked
whether it would be satisfactory and con-
venient to have a meeting of the commit-
tee on Monday to consider the debt ceil-
ing. He knew that the Senator from Vir-
ginia had three engagements in Virginia
this weekend, one in Richmond, one in
Newport News, and one in Henrico
County.

I told the chairman of the committee
that Senate business came first and that
I would make it convenient and would be
here.

I note by the paper that this meeting
has been canceled because the adminis-
tration witnesses were not able to be pres-
ent. I am sure that it is for good cause,
and it is perfectly all right with me. I am
in no hurry.

However, I do want the Recorp to show
that I will object to any unanimous-con-
sent request in regard to the debt ceiling
legislation. I think this legislation should
be considered in the normal procedures of
the Senate and that adequate time should
be taken to understand the great fi-
nancial problems facing our Nation.

I hope that the majority leader and
the minority leader would protect the
Senator from Virginia on any unan-
imous-consent request. I will not support
any proposal to rush this legislation
through the Senzte.

I emphasize that I offer no criticism
for the canceling of Monday's meeting
but I do not want the delay to be an ex-
cuse for hurried Senate action.

Mr. SCOTT. Mr. President, will the
Senator from Virginia yield?

Mr. BYRD of Virginia. I yield

Mr. SCOTT. Mr. President, I think the
Senator is quite right. If the administra-
tion witnesses will not appear, while their
reasons may be good, it is unfortunate. I
have given notice to the administration
that they must at all times cooperate in
an effort to expedite the procedures of
the Senate.

I will inquire as to why they will not be
present and urge that they be here at the
earliest possible moment that will suit
the convenience of the committee.

It is most important that they be
present.

We are plagued with absenteeism in
this body. We should by no means be
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tolerant of any delay on the part of the
administration in furnishing the commit-
tee with material which they need. I will
certainly cooperate in this endeavor.

I regret that the Senator from Virginia
canceled his engagements. I attended a
committee meeting at which there was at
least an understanding that we would
vote on constitutional amendments. A
number of Senators canceled engage-
ments to be there. Then we arrived to
find that there was not to be any vote.

I was unable to hear a discussion on
the SALT talks by the Ambassador to
the United Nations.

I am going to urge that when a com-
mittee meeting is announced, they live up
to it and get to a vote.

Mr. CHILES. Mr. President, does the
Senator from Virginia feel that he has
adequately covered this subject?

Mr. BYRD of Virginia. Yes.

ORDER OF BUSINESS

The ACTING PRESIDENT pro tem-
pore. The Senator from Florida is recog-
nized.

(The remarks Mr. CHILEs made at
this point on the introduction of S. 3194
are printed in the Recorp under State-
ments on Introduced Bills and Joint
Resolutions.)

ORDER OF BUSINESS

The ACTING PRESIDENT pro ftem-
pore. Under the previous order, the Sen-
ator from Kansas (Mr. PEARSON) is rec-
onized for not to exceed 15 minutes.

THE PROPOSED VALUE-ADDED TAX

Mr. PEARSON. Mr. President, each
Member of this body is aware that the
Federal, State, and local governments are
in the midst of a financial crisis and we
understand that this crisis is most acute
in our public schools. Tragically, schools
have had to close in districts across the
country while many more barely keep
their doors open to overcrowded class-
rooms in inadequate buildings with un-
derequipped libraries and laboratories.

In an attempt to meet this crisis, there
is some examination of the merits of a
so-called value-added tex to provide an
additional $16 to $18 billion in tax rev-
enue. Mr. President, the value added tax
is only a fancy term for a national sales
tax. It is not a new idea; a similar tax
has been used in Europe for about two
decades and for many years our States
have relied on the sales tax as a basic
source of revenue.

Mr. President, even though the final
form of this tax may not be known for
many months, we already know enough
about its prineiples to raise fundamental
questions about its desirability.

We know, Mr. President, what a na-
tional sales tax would mean to each con-
sumer in this country: he would pay more
for each item. He would pay more
whether he is rich or poor, whether he is
buying food, clothing, medicine, or lux-
uries. He would pay, not according to his
ability to pay, but in proportion to his
need to buy. And the question quite nat-
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urally arises: Can our Nation, in the
middle of a national effort to control in-
flation, impose a tax which would raise
the price of almost every item consumed?

While an objective of the imposition
of a national sales tax would be to re-
lieve property taxes, one must remember
that no one has said that the property
tax will be eliminated. If this national
sales tax is imposed, American taxpay-
ers would be burdened with two regres-
sive taxes, the property tax and the na-
tional sales tax, instead of only one.
Would this really relieve the heavy tax
burden?

Mr. President, proponents of a national
sales tax make a number of claims con-
cerning its virtues. I ask that we examine
these assertions most carefully.

National sales tax proponents claim
that it is a hidden tax. They say that it
is effective because people do not realize
that they are paying the tax as they
make each purchase. I submit, Mr. Presi-
dent, that it is fundamentally dishonest
to attempt to hide a tax from those who
pay it. Each American has a right to
know exactly how much he pays to sup-
port his Government. To hide one tax
from him while claiming to relieve the
burden of another is nothing short of
fiscal charlatanism.

Furthermore, Mr. President, I do not
believe that we can hide a tax from the
American people, and certainly not this
tax. Each consumer will know that he
is paying the national sales tax, and low
and middle income people will know it
much better than the rich. They will
know that their dollars for food, medi-
cine, and other necessities will not go
as far. This tax will not be hidden from
the elderly; they, especially, will feel the
burdens of this latest form of Govern-
ment-generated inflation. This tax will
not even be hidden from the govern-
ments themselves because they will have
to pay more for each item purchased, and
s0 we are back to the taxpayer who will
bear a heavier tax load to support in-
creased costs of Government operations.

Proponents of a national sales tax say
that U.S. exports would increase if we
could follow the European practice of re-
mitting taxes on goods sold abroad and
that a national sales tax would enable
us to do this. A number of tax experts
dispute these claims. The issue is murky,
at best.

I, however, have a more fundamental
question about foreign trade advantages
of a national sales tax. We have been told
that the devaluation of the dollar would
provide the impetus we needed to expand
exports and reduce imports. Are we now
asked to believe that an even greater ad-
vantage is necessary to correct our bal-
ance-of-payments deficit? Do proponents
of a national sales tax really think that
foreign nations would stand idly by while
American goods gained further trade ad-
vantages. All of the rules of GATT not-
withstanding, I find it hard to believe
that they would.

Mr. President, even if our exporters
needed a greater competitive advantage,
at what cost to the American people
should it be granted? Should, Mr. Presi-
dent, Americans pay higher prices for
food and medicine so that an exporter
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can sell a few more widgets abroad? Im-
portant as foreign sales are to the Amer-
ican economy, I do not believe that
American consumers should be taxed so
that exporters can make higher profits.

Turning from international trade, Mr.
President, have the proponents of a na-
tional sales tax examined its impact on
the finances of State governments? If
a national sales tax is levied, this would
preempt a major source of State reve-
nue. Could consumers bear a new na-
tional sales tax and continue to pay State
sales taxes at present levels? A national
sales tax would create the possibility that
the States, with their tax bases pre-
empted, may reduce their share of funds
for public schools. We would gain little
by increasing Federal aid to education
while at the same time causing reduc-
tions of State aid. This is simply taking
funds from the schools and returning
them endowed with the holy name of
Federal aid.

Mr. President, I do not understand
why it is necessary to create this new
tax. We do not add a new Federal tax
each time we institute a new Federal
program. We do not have a space pro-
gram tax, nor do we have an antipov-
erty tax. Why then do we need an
education tax? If we must increase taxes
to pay for new programs, we have an
adequate Federal tax structure to raise
additional revenues. I do not believe,
however, that we must raise taxes in
order to increase Federal aid to educa-
tion. We can, instead, begin to fulfill our
rhetorical promises to reorder priorities
by increasing Federal aid to education
and decreasing outlays for less important
items in our budget of which there are
many.

In conclusion, Mr. President, we recog-
nize that the Federal Government must
help to alleviate the financial crisis
which threatens our public schools and
in doing so relieve some of the heavy
burden of property taxes. But in my
judgment, Mr. President, a national sales
tax is neither an equitable nor an effec-
t{ve means to accomplish these objec-
tives.

I yield back the remainder of my time.

ORDER OF BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the Sen-
ator from Minnesota (Mr. MoNDALE) is
recognized for not to exceed 15 minutes.

THE EDUCATION AMENDMENTS OF
1971

Mr. MONDALE. Mr. President, next
week the Senate will consider S. 659, the
Education Amendments of 1971. We are
told this will be an antibusing debate. It
should not be.

S. 659 represents a historic effort to
meet the growing educational needs of
this Nation.

8. 659 would provide a dramatic and
badly needed new program of assistance
to students and institutions of higher
education. It would provide a new pro-
gram of aid for the education of Ameri-
can Indian children attending public
schools. And it contains the provisions of
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S. 1557, the Emergency School Aid and
Quality Integrated Education Act, to pro-
vide financial help, on a completely
voluntary basis, to school districts de-
segregating under Federal court order,
under title VI of the Civil Rights Act of
1964, under State law, or as a matter of
wholly voluntary local education policy.

These programs all have passed the
Senate before by overwhelming margins.
They do not require any school district
to bus a single student. They do not re-
quire any school district to desegregate a
single school.

Title VI of the bill, the Emergency
School Aid Act, does offer to help local
school districts meet the additional
cost—including the cost of transperta-
tion—of educationally successful inte-
gration. But funds for transportation will
be available only upon request of local
school districts, and only where the
transportation is required under the Con-
stitution or State law, or adopted as a
voluntary local educational decision.

School desegregation is a fact of Amer-
ican educational life. The law of the land
is clear, and it will not change. Official-
ly imposed school segregation—whether
the result of State law or covert policy—
must be overcome,

A unanimous Supreme Court resolved
any lingering doubts last April with
Chief Justice Burger’s landmark deci-
sion in Swann against Charlotte-Meck-
lenburg. A racial balance is not required.
All-white or all-black schools may re-
main after all reasonable steps have
been taken. But every reasonable effort
must be made to overcome the results of
officially approved school segregation—
whether the result of State law or offi-
cial policy:

School authorities should make every ef-
fort to achieve the greatest possible degree
of actual desegregation. . . .

And reasonable transportation will be
required where necessary to defeat the
results of racially discriminatory student
assignment policies. In the words of the
Court:

We find no basis for holding that the local
school authorities may not be required to
employ bus transportation as one tool of
school desegregation. Desegregation plans
cannot be limited to the walk-in school.

Nothing we do here next week will re-
verse 18 years of unanimous rulings by
the Supreme Court, or alter 14th amend-
ment requirements.

The Senate has faced this test before.
Almost every year since the Civil Rights
Act passed the Congress in 1964, we have
confronted at least one major effort to
cripple Federal support for school de-
segregation.

In addition, this year we may be asked
to vote on a constitutional amendment
designed to virtually repeal the 14th
amendment and end school integration.
I have opposed all such efforts in the
past. I oppose any such constitutional
amendment, and I will continue to op-
pose any legislative effort which is de-
signed to impede compliance with the
Constitution or deny school districts the
resources necessary to carry out the
mandates of the Federal courts.

I have opposed such legislation in the
past because I believe we cannot permit
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continuation of officially imposed school
segregation—whether sanctioned by
State law, or by the express or covert
policies of school districts or other pub-
lic agencies.

I have opposed such efforts because I
believe that quality integrated educa-
tion—sensibly achieved, and with com-
munity support—is one of the best hopes
for the education of our children, and
the future of divided communities
throughout this Nation.

Now we are asked to fight those same
battles all over again. And we are hear-
ing the same arguments about thousands
of children riding buses for long dis-
tances, about the disruption of public
education, about what the Supreme
Court has said or has not said, about
what polls show is popular or unpopular,
about the need to concentrate on quality
education instead of desegregation.

We have also heard legitimate and con-
cerned ecriticism regarding the process of
school desegregation.

Some court orders have at times been
arbitrary.

Some student transportation has in a
few cases worked unnecessary hardships.

Some Federal administrators have been
overbearing and rigid. And there are
other equally legitimate criticisms which
we have heard less often:

Thousands of qualified black teachers
and administrators have been demoted or
dismissed.

Too often black children have been
subjected to abuse by fellow students,
by teachers and by school administrators.

Too often the wealthy have fled to
suburbs or placed their children in
private schools, so that desegregation has
affected only the poor.

And confusion exists as to some of
the legal issues involved.

But we will not answer these criticisms
by refusing the Federal support needed
to make school desegregation educa-
tionally successful, or by withdrawing
the Federal Government from enforce-
ment of the 14th amendment.

Mr. President, we do have a choice to
make—not only for ourselves, but for our
children and for future generations of
Americans. That choice is not between
blind acceptance of massive busing for
racial balance or total rejection of sup-
port for any transportation to achieve
school desegregation.

Busing is the means—and at times the
only means—by which segregation in
public education can be reduced. But in
itself, busing can be either helpful or
harmful.

It can be the safest, most reasonable
way for children to reach integrated
schools of high guality. Or it can be used
to uproot stable communities, and de-
stroy the one chance that parents have
to provide the best for their children.

Like the President, I do not support
unnecessary transportation to achieve an
arbitrary racial balance. None of the
hundreds of educators with whom I have
talked in the past 2 years supports this
kind of effort. And the Supreme Court
has made it crystal clear that busing will
be required only where it is reasonable
and does not place undue burdens on
schoolchildren. In the words of the
Court:
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Busing will not be allowed to significantly
impinge on the educational process.

Nor do I believe that educationally ad-
vantaged students should be bused to
schools where they will be overwhelmed
by a majority of students from the poor-
est and most disadvantaged backgrounds.
All the evidence we have collected indi-
cates that this kind of desegregation
helps no one at all.

But if we bar the use of reasonable
transportation as one tool for achieving
desegregation, we will set in concrete
much school segregation which is the
clear and direct product of intentional
Government policy—segregation which
would not exist if racially neutral policies
had been followed in the first place.

In South Holland, Ill., for example, a
U.S. distriet court found public agencies
deeply involved in fostering school segre-
gation.

First, schools were located in the cen-
ter rather than at the boundaries of seg-
regated residential areas in order to
achieve school segregation.

Second, school assignment policies
were adopted under which black chil-
dren living nearer to white schools at-
tended black schools, and white children
living nearer to black schools attended
white schools.

Third, schoolbuses were used to trans-
port students out of their neighborhoods
in order to achieve segregation.

Fourth, teachers were assigned on a
racial basis.

All of these practices contributed to the
growth of segregated schools within seg-
regated residential areas in South Hol-
land. And if transportation to achieve
desegregation is prohibited, public school
segregation in South Holland will con-
tinue—because the location of schools to
achieve segregation has both exploited
and fostered residential segregation so
that effective desegregation cannot be
achieved by any other means.

The courts have found virtually iden-
tical conditions in Norfolk, Va.; Pasa-
dena, Calif.; Charlotte, N.C.; Denver,
Colo.; and countless other communities.

And contrary to popular impression,
courts just have not generally ordered
excessive busing or engaged in indis-
criminate racial balancing. The propor-
tion of children riding buses to school in
the Deep South is less than 3 percent
above the national average, and barely
7 percent above the average for the
Northern and Western States. And recent
HEW studies show that aggregate bus-
ing has not increased as a result of de-
segregation. In Louisiana and Florida,
although the total number of students
bused has increased, the average distance
traveled has decreased substantially.

And in the South’s 25 largest school
districts this year, 33 percent of the total
black enrollment attend virtually all-
black schools. This hardly indicates over-
zealous racial balancing.

Mr. President, the question before us
is whether we are going to try to under-
stand and deal realistically with the le-
gitimate concerns—and the irrational
fears—which surround this explosive is-
sue, or whether we will abandon the
courts and countless school districts to
their own resources.
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We have only two choices. We can as-
sume our share of the burden. We can
begin to ask the right questions—not
whether we should resist school desgrega-~
tion, but how we can best work to assure
that school integration is conducted in a
sensible, educationally beneficial man-
ner. We can fulfill the commitment to
equality of opportunity which we have
made in the past. We can build on the
hopeful examples of successful integra-
tion, help the courts avoid educational
mistakes, and make school desegregation
work,

Or we can stand in the schoolhouse
door. We can resist the rulings of the
Supreme Court and the advice of educa-
tors. We can abandon all the efforts of
the past 17 years to eliminate discrimi-
nation and end racism—in pursuit of a
policy of national resistance toward what
the Constitution requires and what each
of us knows to be morally right.

If we refuse to help, the results are
predictable—more disruption of public
eduecation, more racial bitterness, and a
continuing loss of respect for ourselves
and for the integrity of our Government.

Mr. President, for nearly 2 years, I
have served the Senate as Chairman of
the Select Committee on Equal Educa-
tional Opportunity. It has been a painful
2 years for me, and I believe for other
members of the committee as well. We
have heard almost 300 witnesses on the
issues which the Senate confronts today.
And we have learned a great deal about
success and failure in American public
education.

We have tried to look deeply into the
workings of public education in all parts
of this country. We have not concen-
trated on the South by any means,

And, I am left with a deep conviction—
that American education is failing chil-
dren who are born black, brown, or sim-
ply poor,

In Hartford, Conn., the median 1.Q.
level of black elementary school students
is perilously close to eligibility for special
schools for the mentally retarded.

In rural Appalachia, fewer than 50 of
every 100 fifth graders graduates from
high school.

In New York City, the dropout rate of
Puerto Rican children between grades 10
and 12 is 56.7 percent.

Fifty percent of American Indian stu-
dents never complete high school.

And we cannot ignore the findings of
Charles Silberman, Kenneth Clark, and
others—that in many instances the public
schools are damaging rather than en-
couraging the intellectual growth of even
our most privileged children. And that
the gap between the realities of American
life and the principle of racial justice—
for which we fought a bitter and terribly
divisive civil war—is contributing in ma-
jor part to the growth of a generation
marked with a profoundly cynical dis-
trust in the decency of our Government.

There are those who urge us to aban-
don school integration. They say all our
energies should be devoted to improving
the quality of education in racially and
economically isolated schools.

They rightly point out that thousands
of children attend schools that will not be
integrated—racially or economically—in
the next decade.
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Ways must be found to provide better
education in schools serving only the dis-
advantaged. But we have not found those
ways. With few exceptions, an annual
Federal investment of $1.5 billion in com-
pensatory education has little perceptible
impact on mounting educational disad-
vantage. We must increase our efforts,
but success is far from certain, We can-
not afford to abandon other hopeful
approaches.

And it has been demonstrated that
integrated education—sensitively con-
ducted and with community support—
can be better education for all children,
white as well as black, and rich as well
as poor.

President Nixon recognized this in his
March 24, 1970, message on elementary
and secondary school desegregation:

We also know that desegregation is vital
to quality education—not only from the
standpoint of raising the achievement levels
of the disadvantaged, but also from the
standpoint of helping all children achieve a
broad-based human understanding that in-
creasingly is essential in today's world.

And Elliot Richardson, Secretary of
Health, Education, and Welfare, testified
before the Education Subcommittee:

Every major report or research project deal-
ing with educational problems, indeed of the
disadvantaged children, has concluded that
educational development, that ls, learning,
is greatly hindred by homogeneous learning
environment. Children learn more from each
other than from any other resource of the
education environment.

The fact is that integrated education—
sensitively conducted and with commu-
nity support—has been tried, and it is

working in countless communities in
every section of this Nation. It can and
does result in better education for all
children, white as well as black, rich as
well as poor.

Thousands of black and brown and
white students are in classes together in
communities like Berkeley and River-
side, Calif.; Raeford, N.C.; White Plains
and Niagara Falls, N.Y.; Gulfport and
New Albany, Miss.; and Baldwin, Mich.
These communities quietly desegregated
their school systems—without fanfair,
without incident, voluntarily and without
coercion or Federal intervention. They
did it not because the Constitution re-
quires it but because it is morally and
educationally right for all their students.

Other communities have been required
under court order to desegregate their
schools to correct past discrimination.
Some have fought school desegregation
every inch of the way—with open resist-
ance, even violence or with years of legal
maneuvering and subtle avoidance, But
in many communities—Atlanta, Char-
lotte, Miami, Savannah, and Pasadena—
school superintendents, teachers, princi-
pals, parents and students are quietly
going about the business of education in
integrated schools.

Both research and experience show
that disadvantaged and minority group
children do better in integrated schools,
particularly when their classrooms con-
tain a majority of advantaged children.

The massive Federal study, “Equality
of Educational Opportunity,” known as
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the Coleman report, found that the aver-
age 6th grade black student in 1965 was
2 years behind the average white stu-
dent in the 6th grade, 2.6 years behind
in the 9th grade and 3.3 years behind in
the 12th grade. The report indicates that
this gap was substantially reduced by
racial and economic integration. Black
students in all-black classes were achiev-
ing one whole grade level behind black
students in classes with a majority of
white students, and for 9th grade black
students who attended integrated schools
in metropolitan areas of the northeast
throughout most of their careers, the
achievement gap was cut in half.

These findings are supported by the
study, “Racial and Social Class Isolation
in the Schools” conducted by the New
York State Board of Regents.

And integrated education is a demon-
strated success in communities through-
out the Nation.

Nearly 1,000 minority group students,
selected on a random basis, are bused
each day from the Hartford, Conn.,
ghetto to suburban schools, as part of
Project Concern. Extensive testing of
these children since the inception of
Project Concern in 1966 shows that time
spent in the suburban schools has a dra-
matic impact on achievement. Fifth
grade students who have been in the
program 2 years, are 5 months ahead of
those who have been in the project for
only 1 year. Those who have spent 3
years in the project in turn, scored an-
other 4 months ahead of the 2-year
group or a full academic year ahead of
the first group. The chances for a signifi-
cant gain in basic reading and arith-
metic skills have been increased three-
fold for Project Concern children.

In Berkeley, Calif —where a major ef-
fort has been made to record the edu-
cational impact of integration—average
achievement of black students increased
by 60 percent while the achievement
rate for white students also rose.

Although relatively few integrated dis-
tricts have undertaken comprehensive
testing programs, similar results emerge
from less comprehensive testing pro-
grams in Sacramento, Calif., and White
Plains and Rochester, N.Y.

School superintendents from these and
other communities have told the com-
mittee of their impressions of integrated
education. Some are undertaking it vol-
untarily. Others were compelled by
court order. None would turn the clock
back to separate school systems. Listen
to the words of just a few:

Dr. Elbert Brooks, the superintendent
in Nashville, Tenn.:

I cannot accept the argument which many
give that we are ruining our school system
by integration. I think that there are many
factors in favor from an educational stand-
point and from a social standpoint of inte-
grating schools,

Dr. David H, Porter, Harrisburg, Pa.:

You had to witness firsthand the fact that
2 years ago students and teachers were
merely accepting a certain methodical, dull-
ness about education. Students went to
school not really to learn and teachers not
really to teach. It was merely a place you
were supposed to be for 6 days a week . . .
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We probably would not have admitted to
any failure because we probably would not
have recognized it.

It’s strange the way a school system can
die before your very eyes as you mistake the
death rattle for the sound of children learn-
ing. The cycle had to be broken . . .

The mandate from the State Human Rela-
tions Commission to eliminate de facto
segregation, though castigated by many, may
well have been precisely the right thing at
the right time. Not only did it wake us up to
our responsibilities in race relations but it
made us aware of the educational and ad-
ministrative flaws that were permeating our
entire system.

The change has been dramatic. Walk into
an early childhood center or an elementary
school and look at the faces, hear the sounds,
watch the kids at work and play. You can't
show it on paper yet, but down inside, you
know it’s working.

Dr. Wayne Carle from Dayton, Ohio:

The sins of the school are partly those of
soclety but they are also those of educators,
school boards, and legislatures that have
failed to correct inequity and injustice. We
must confess the devastating results of racial
and economie isolation in the schools. We can
no longer kid you that compensatory educa-
tion will overcome the effects of putting poor
children in poor schools with poor programs
and poor results. Nor can we say that affluent
students In affluent schools with college prep
courses are being saved from drugs or being
prepared for life in a multi-ethnie soclety.

If the Members of Congress care about the
cost of allenation and delinquency, if they
care about the costs of dropouts and depend-
ency if they care about the costs of fallure
and illiteracy—they will fund this biil
promptly,-and they will give schools every
tool they need—Including transportation—
to put the issue of race behind us and create
schools designed for the success of every par-
ent’s children.

Dr. E. Ray Berry, Riverside, Calif.,
superintendent:

I see desegregation as an important ele-
ment. I think it is quite possible to ade-
quately educate minority children in a segre-
gated situation academically, there are fine
ways to turn them on, take the lid off, create
the attitude about education, but I really be-
lHeve 1t Is far easier in an integrated situa-
tion, and ultimately I think it is the only
answer in terms of if we really believe in an
ibgtggr?:ed soclety. I don't see any other way

o 1t.

Dr. Berry told how the parents feel
about integrated education. He presented
the results of a questionnaire:

Over 80 percent of the parents belleved
that the quality of education was as good
or better in Integrated schools than before
integration,

Approximately 80 percent of the parents
said that thelr children liked school and sel-
dom or never wished to go to another school.

After three years of integration, over 90
percent of the parents were opposed to the
idea of separate schools. The responses were
not significantly different when the three
ethnic groups were compared with each
other,

And success can be measured in human
terms as well.

Hoke County is a small rural commu-
nity of 18,000 in eastern North Carolina.
Its schools serve 4,850 children: 50 per-
cent black, 35 percent white, and 15 per-
cent Lumbee Indian. Hoke County had a
triple school system—separate schools
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and classes for each group—and a triple
transportation system.

In 1968 and 1969, Hoke County elimi-
nated its triple system and established a
unitary system under which each school
refiected the countywide population dis-
tribution. They didn’t just mix the chil-
dren together and forget them once they
entered the schoolhouse door. They test-
ed every child to determine his level of
achievement and took account of the
low-achieving students’ special needs.
They made sure that no teachers or prin-
cipals were displaced or demoted—in
fact, Indian and black personnel were
promoted. They talked with fearful par-
ents and counseled apprehensive stu-
dents; they integrated all extracurricular
activities so that every school-sponsored
organization had representatives of all
races in both its membership and its lead-
ership.

Here is a school system which is 65
percent minority and it is making inte-
gration work. How did it do so? Simply
by being human about it and by focusing
on what happens at the end of the bus
ride.

Donald Abernethy, Hoke County’s
school superintendent, described the re-
sults:

When we first integrated you would see in
the lunchroom for example, tables of black
kids, tables of red kids, and tables of white
kids. They were not mixed up.

You would see them standing around in
clusters on the campus. This was at first. Now
you see very little of this. The children have
learned to get along with each other. They
respect one another. They vote for each other
in elections...

Students also had fears and concerns. An
example of a fear is best expressed by the
Indian student who, after attending the in-
tegrated high school several weeks, was talk-
ing with his former principal who asked how
the student was liking the new school. “I
like it,” the Indian reported. “You know, Mr.
Oxendine, some of those white boys are not
as smart as T am.” Of course, the remark re-
vealed a feeling of inferlority that had been
imposed upon the Indian by the segregated
system. For the first time, he had realized
that he could perform as well as some of his
white counterparts.

And there has been academic improve-
ment as well. Before integration, white
sixth graders were a year ahead of their
Indian and black counterparts. By 12th
grade the gap was 2 full years. In other
words the black and Indian students were
achieving at the rate of about 8/10th of
a year per year. At the end of the first
year of integration, white students con-
tinued to progress as before. Black stu-
dents gained a year and a half; their
rate of achievement was more than 50
percent better as a result of integrated
schooling.

Could this have happened without in-
tegration? The superintendent thought
not:

I don't think it would ever happen,

He sald—
if we kept the schools segregated and kept
pouring in money for compensator education
in segregated schools. But I belleve in an in-
tegrated system that we will eventually work
it out.

Just two final comments on Hoke
County:
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The children ride to school on buses—
15 fewer minutes each day to integrated
schools than they did under the segre-
gated school system.

The five member local school board
which provided the kind of positive lead-
ership necessary to make integration suc-
cessful and which, as Mr. Abernethy told
us, never reneged, publicly or privately
on its commitment to integration was re-
elected—and one candidate who thought
the system moved too fast toward inte-
gration finished last in a field of nine
candidates.

Hoke County is not unique. Nor is Ber-
keley, Calif., the largest city in the Na-
tion to integrate its entire schooll sys-
tem voluntarily. Berkeley is 45 percent
white, 44 percent black and 11 percent
Asian and Spanish-surnamed. Berkeley’s
schools were integrated more than 3
years ago. And they are building a qual-
ity, integrated education system, because
everyone is involved.

Every group—every interested com-
munity organization, parents, teachers,
students, school administrators—got to-
gether, tried to understand each others’
problems and aspirations. Together they
worked out a desegregation plan, with
crosstown busing and balanced distribu-
tion of all minorities in every school. To-
gether they went to work on the schools
themselves to improve the quality of edu-
cation in integrated classrooms.

Eduecation is improving in Berkeley—
for both black and Anglo students. Anglo
youngster's achievement rates are accel-
lerating and those that are growing the
fastest are students who have been in in-
tegrated classes longest. White third
graders, for example, who have been in
integrated classes for 2 years gained 4
months over those third graders in in-
tegrated classes for 1 year, At the same
time, black student achievement has in-
creased as a result of integrated educa-
tion from half to eight-tenths of a year's
growth per year.

But the Berkeley experience is impor-
tant not only for its academic success, It
is important because others can learn,
as I learned listening to parents, teach-
?lxl'ls and students, what made it success-

Mrs. Amanda Williams, mother of
four, told the fears of parents and how
they were met:

The time is critical for leadership that
will deal with the educational issues and the
myths being created by this hereditary fear
that is the root of today's climate, parental
fear, and it is real fear. We as parents dealt
with these in Berkeley. White parents have
fears that their children will be physically
assaulted or that their learning will be down-
graded. Black parents are concerned about
their children being bused across town and
what would happen in the event a child be-
comes ill and needs to come home, the kind
of humiliation he might receive having gone
into a foreign neighborhood. These are ex-
amples of a few expressed fears,

In Berkeley, we had house meetings with
parents coming together and counselors were
hired in the school district at the elementary
and intermediate schools, which proved help-
ful in all instant feedback to parents’ prob-
lems and concerns. The superintendent and
his team of school administrators went into
homes to listen and offer solutions to prob-
lems. I feel leadership both of the school
district and staff is the primary cause for
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success. You have to have an administra-
tlon that will listen to all concerns
and problems and deal with them 80
that confidence will be built where par-
ents feel they are wanted and needed, I be-
lieve that has been one of the things that
has made Berkeley's integration in school
work.

There 1s something to be learned in Berke-
ley. The Berkeley experience is a multiple
achievement, in which the parents whose
children are bused have played a key role.
We seek to express and expose the fantasies
and to share the realities in our experience
of integrating the school district. We want
to tell the parents and each individual school
its constituency met and dealt with the very
real problems that an integration
presents, Most important we want to tell you
that Berkeley is getting on with the edu-
cational issues that every urban school faces
which Berkeley now confronts to make our
schools responsive to community needs.

Integration has not solved all of the
problems of the Berkeley school system,
or of any other, But it has increased the
quality of education for all students, and
deeply involved all segments of the com-~
munity in the search for educational
excellence.

Berkeley is a university town with a
high tax base. It is well above average
in per pupil expenditure.

Baldwin, Mich. is dirt poor and it
needs Federal help. It has a low tax
base, a low per pupil expenditure, a
school operating budget deficit of $100,-
000 a year and dismally low achievement
levels. Its schools are the second worst
academically in the State of Michigan.
Twelve percent of its working force is
unemployed; 40 percent of its families
have incomes under $3,000 per year; 53
percent of its people have less than 9
years of formal education, Baldwin has
its problems.

But busing and racial balance are not
among them. Every child in the Baldwin
school system is in an integrated class.
More than 80 percent of its 1,041 stu-
dents are bused to school. Some students
board their buses as early as 7 am. and
travel 60 miles to arrive at school at
8:20. The shortest one way bus ride in
this 370 square mile school district is 20
miles.

As the superintendent told the select
committee:

With 370 square miles they could not get
there otherwise. . . . We have been busing
for Years.

He went on to say:

I think we have gotten the children to-
gether. I think we have a lot of good things
going. The really hard problem that I see
is how we are going to finance the kind of
programs we need to get these children
through our schools so they are in a com-
petitive position with other segments of
soclety.

I am talking about our black children and
our white children because they are all
trapped in the same area . . . we are trying to
work with the community, with the staff,
with the students, in a very positive way to
pull things together to make Baldwin a place
‘we can be proud of.

We are proud of the fact that we are an
integrated school system. In fact this year
during our football season we came up with
a little pin that really exemplifies what we
are talking about. I would like to leave this
with you, It says, “Baldwin has Soul”.

I asked the Baldwin School superin-
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tendent whether there was any opposi-
tion to busing in his Michigan school dis-
trict. He said:

Our neighbors in Cadillac, Luddington, Big
Rapids, etc., are pretty shook up over there.
They think we are going to bus some of our
black children over to thelr schools. So bus-
ing is an issue in Baldwin only as far as our
neighbors are concerned.

Mr. President, the case for integrated
education has been made in thousands
of pages of testimony over the past 2
years before the Select Committee on
Equal Educational Opportunity. I have
cited only three examples. I could have
cited many more. Integration was not
easy for any of these districts, but they
made it work. They have created a cli-
mate of understanding, they have calmed
the fears of parents, and they are trying
very hard to provide the best education
they can for each child.

Public support has been the key to suc-
cess in these communities and in count-
less others which have gone about the
business of desegregation without the
national attention that resistance brings.

But public support on the local level
cannot often be realized if the Congress
and the administration fail to exercise
leadership at the national level.

Last March, the Senate provided that
leadership. The integration bill, which we
are now debating again, would supply
financial help to support the best quality
education in desegregating school dis-
tricts. All desegregating districts—
whether under court order, State law,
title VI plan, or voluntary plan—would
be eligible for financial assistance. And
help would be available for all costs of
successful desegregation including the
cost of getting children to school.

I might add at this point, Mr. Presi-
dent, that at the time that bill was be-
fore the Senate, it enjoyed the support
of the administration.

A version of that bill was added as title
XXI to 8. 659, the education amend-
ments of 1971 in the House on Novem-
ber 4, 1971,

But before title XXI was adopted three
senseless and divisive amendments were
added. With these amendments, the
Emergency School Aid Act is no longer a
bill to support quality education in deseg-
regating school systems. As amended, the
House bill represents the Federal aban-
donment of every desegregating school
district in the country in midcareer.

The so-called Ashbrook amendment
would prohibit use of any Federal funds
to support transportation to achieve
racial desegregation. This amendment
would apply not only to funds provided
under the Emergency School Assistance
Act, but to all Federal education funds.
It would prohibit using Federal funds to
support transportation of students where
required by court order, or under title
VI plan, under State law or even where
school districts decide to desegregate on a
wholly voluntary basis,

The so-called Green amendment would
prohibit all agencies of the Federal Gov-
ernment from urging, persuading, includ-
ing, or requiring school districts to use
their own funds or State funds for these
purposes. In effect, the Green amend-
ment both repeals title VI of the Civil
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Rights Act of 1964 and prohibits the De-
partment of Justice from enforcing the
Constitution in court actions.

A third amendment—the so-called
Broomfield amendment—would remove
from Federal district courts any discre-
tion to enter desegregation orders effec-
tive pending appeal, if these orders in-
volve use of any transportation. This
amendment would flood the Federal
courts with frivolous appeals.

The anti-integration message of these
amendments is more important than the
dollars the bill might provide.

Let us just be candid with ourselves
and with the American people for once
on this issue of school desegregation.

Busing is the way the overwhelming
majority of school children outside our
central cities get to school. Twenty mil-
lion elementary and secondary school
children are bused. They rode 256,000 yel-
low buses 2,200 million miles last
year. The annual cost of busing last year
was $2'4 billion. And 40 percent of our
schoolchildren—65 percent when those
riding public transportation are includ-
ed—ride to school every day for reasons
that have nothing at all to do with school
desegregation.

The issue is not busing or racial
balance. The issue is whether we will
build on hopeful examples of successful
integration to make school desegrega-
tion work—or endorse segregation on
principle; whether we will help the courts
to avoid educational mistakes—or leave
them fo face the complexities of school
desegregation alone.

Buf beyond that, the issue was, and is,
racism. The issue is whether we are going
to have as the Kerner Commission
warned two societies, one white, and
one for the rest of us.

What the House did was to turn a
hopeful equal education opportunity bill
into a school segregation bill. A bill that
says to every school district, “If you want
to integrate, do not come to us for help;
we will neither tell you how to make it
successful, nor provide the funds.” A bill
which assures that many school districts
under court order will have to slash their
budgets to supply funds needed for trans-
portation. And this at a time when many
school systems are on the brink of
bankruptey.

Court-ordered desegregation is costing
Pontiae, Mich., $700,000—the cost of new
transportation each year. Pontiac has
had to cut educational programs to meet
these costs. The superintendent said:

The school district programs are impover-
ished this year as compared with last year. ..
the quality of things avallable is less and I
cannot argue that that doesn't affect the
quality of [education in the school district].

The superintendent and chairman of
the school board in Dade County, Fla.,
testified before the House Education
Committee last June:

The financial impact of desegregation is
placing severe demands and burdens on the
affected school systems,

Dade County has a $250 million school
budget. School desegregation cost an ad-
ditional $1.5 million in just 6 months.
Additional transportation is costing
$670,000 per year. The chairman of the
school board testified:
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If we are to survive as a county or as a
school system, we are going to have to lick
the battle of desegregation, regardless of
where it is located or what type of desegre-
gation it is . . . this is a massive thing. We
are trying to change attitudes that have been
building up for 200 or 300 years, and we are
not going to change them overnight unless
we have some help.

I think the initlal step, though, has to
come from us. We have to offer the leader-
ship . . . so that is our responsibility. But
once we take that responsibility, we have to
have some financial help because these prob-
lems are monumental.

Pasadena, Calif,, is using $300,000 in
Federal aid for impacted areas which
would otherwise be used for instructional
programs. Pasadena is implementing a
Federal court order. It needs help.

Harrisburg, Pa., is desegregating under
State administrative procedures. Addi-
tional transportation expenses are more
than $500,000 a year. Harrisburg has had
to cut additional programs to pay for
busing. The superintendent testified:

We need help., We need it badly. If we are
going to see a rekindling of pride and enthu-
slasm for the American way of life, we have
got to make education work . . . hopefully we
are not too late.

Dr. Raymond Shelton, superintendent
of schools of Tampa, Fla., testified:

When demands are placed upon school sys-
tems without accompanying means to satisfy
those demands, something must give. In our
case it has been our kindergarten program,
teacher salarles, capital construction and
most other parts of our educational program.

In Nashville, Tenn., because of an in-
adequate number of school buses, open-
ing times for schools have been staggered
so that some children start school as
early as 7 a.m., and others arrive home
after dark. The inconvenience this has
caused threatens public support for edu-
cation in Nashville, As Superintendent
Elbert Brooks testified:

- . . neither those who support integration,
nor those who tolerate integration will accept
for long their children’s continued exposure
to hardship and danger brought about by
inadequate transportation services,

The cause of the hardship to the chil-
dren of Nashville and Tampa—and chil-
dren of many other communities—is not
the Federal courts, or the State laws,
which ordered desegregation. The real
culprit is the Department of Health, Edu-
cation, and Welfare which refused to
allow expenditures of any of the $65 mil-
lion in emergency desegregation funds
appropriated by Congress this year to
support transportation expenses.

And yet, the House acted to extend this
indefensible ruling to the $1.5 billion
School Assistance Act.

Busing children to achieve integration
is unpopular but in many areas sensible
transportation of children is the only way
for this generation to achieve some school
integration. Busing will continue to be
required by the courts. That issue was
decided once and for all by the Supreme
Court earlier this year in Swann against
Charlotte-Mecklenberg and is compan-
ion cases. And local communities trying
to provide better education for students
of all races will want to use buses as well.

Mr. President, there are roughly 11
million children attending approximately
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1,500 desegregating
throughout the Nation.

We cannot change the law.

But if the Senate accepts the amend-
ments proposed by the House—or if we
adopt others today which have the same
effect—we will sacrifice the education of
those 11 million children on the altar of
political expedience.

No one is suggesting that every school
can—or should—be integrated tomorrow.
And no one is requiring this. Segregated
schools remain in Atlanta under Federal
court order; segregated schools will con-
tinue in the great urban centers of the
North despite our best efforts; and dis-
tricts which have not practiced discrimi-
nation in assigning students will choose
themselves whether and how quickly they
will achieve that goal.

But if we abandon support for school
integration where it can be accom-
plished—if we refuse to support an es-
sential remedy, and if we destroy the
public good will necessary to make de-
segregation successful once it has taken
place—we will work tragic harm.

Black children, and their parents,
know that the real issue is not massive
busing to achieve an arbitrary racial bal-
ance. They know that the real issue is
our willingness to accept integrated
schools. White children know this, too.
And the health and stability of our so-
ciety over the next 50 years will reflect
the lessons which we teach our children
today.

The President has said this as well as
anyone:

Few issues facing us as a nation are of such
transcendant importance; important because
of the vital role that our public schools play
in the nation’s life and In its future; be-
cause the welfare of our children is at stake;
because our national conscience s at stake;
and because it presents us a test of our capac-
ity to live together in one nation, in brother-
hood and understanding.

This country is at a crossroads. School
desegregation in the South is largely
completed.

But we from the North are now be-
ginning to feel the pressure—which our
colleagues from the South have felt for
so many years—to abandon the course
set by the 14th amendment.

If we do, we will deal a blow to public
education, in the North and in the
South, from which it may never recover.
We will prove true those who have said
the North favors racial equality only be-
low the Mason-Dixon line—and those
who have said that the South cares
more about winning the battle over
school desegregation than it cares for the
future of its children.

Eric Erikson has said:

The most deadly of all sin is the mutila-
tion of a child’s spirit.

I hope the Senate will demonstrate its
ability to rise above the politics of the
moment, and to exercise the kind of
leadership which our children have the
right to expect.

Mr. JAVITS. Mr. President, the Sen-
ator from Minnesota has addressed him-
self, as we are all addressing ourselves
right now, especially those of us who will
have the responsibility for the higher
education bill when it is on the floor—
Senator WiLriams, the chairman of the

school districts
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committee, and I, as its ranking mem-
ber, will share the responsibility with
Senator PeLL, the chairman of the Edu-
cation Subcommitiee, and Senator Dom-
INICK, who is the ranking minority mem-
ber of the subcommittee—to the ques-
tion of busing and the misnomer which
is now—I think happily—being aban-
doned of “involuntary busing.”

The ultimate issue is going to be be-
tween those who want a constitutional
amendment and those who do not. I
am opposed to a constitutional amend-
ment, because I believe that it would im-
plant into our basic law prineciples bound
to cancel, change, or adversely affect the
14th amendment, the fundamental
charter of equal opportunity for every
American, gained after oceans of blood
and mountains of treasure were ex-
pended in the Civil War.

Mr. President, I hope we will not be
guilty of that error with its vast and very
deep consequences of social divisiveness,
of which we have seen enough already.

I think the Senator from Minnesota
has given us some indication of what
will occur, when he says in his speech
that 11 million children are attending
1,500 schools throughout the Nation in
the process of desegregating now in com-
pliance with the 14th amendment; that
is an enormous boat to rock.

Mr. President, that does not mean that
great changes, great reforms, great ac-
knowledgements of what is troubling our
people, cannot be legislated, and I hope
to deal with that upon another occasion.
But it does deal with the proposition that
a fundamental change in the basic and
organic constitution of the country would
be most ill advised and would be exactly
what calmer heads must avoid at a mo-
ment when a constitutional amendment
seems so easy a solution. The public, be-
cause of its legitimate concerns about a
situation of adjustment to the desegre-
gation of schools everywhere in the coun-
try for many, many reasons, should not
be led into a basic change in the govern-
ment of our country, in the institution
of government of our country, which
would be so adverse to our people and
so socially divisive.

I believe that that is going to be the
issue—not what law we shall pass on
busing. I am confident that we will be
able to work out something on that. But,
shall we change the organic law of the
United States? Senator MONDALE Says
no, and I say decidedly no. I am sure
that in the days ahead we will be debat-
ing that issue, but I deeply believe that
the moment has come for Senators to
express themselves on that fundamental
issue of principle and policy, which I
herewith do. As I have said, that is going
to be the dividing line in this whole fight
between those who want to change the
United States basically and organically
and repeal in some fashion the 14th
amendment and those who do not, and
I aline myself with the latter.

TRANSACTION OF ROUTINE
MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, there will
now be a period for the fransaction of
routine morning business, not to exceed
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30 minutes, with a limitation of 3 min-
utes on each Senator being recognized.

PRESIDENT NIXON'S JOURNEY FOR
PEACE

Mr. BYRD of West Virginia. Mr, Presi-
dent, as I speak, the President of the
United States is en route to the People’s
Republic of China to meet with the lead-
ers of the most popuious nation in the
world.

I applaud the President's decision to
make this journey for peace after a hiatus
of almost a quarter of a century when
communication between the two coun-
fries has been virtually cut off. President
Nixon has cautioned us not to expect
miracles from a week of dialog and has
made it clear that his primary purpose is
to assure the 800 million people of the
People’s Republic and their leaders that
the United States seeks only peace and
mutual cooperation in the western Pa-
cific. If the President is successful in es-
tablishing a mutuality of interest, if noth-
ing else, his mission will have been of the
utmost importance for the future security
of the United States and the world.

Most of us in this chamber can recall
the bitter and emotional controversy that
raged throughout America when Chiang
Kai-shek's Kuomintang and Mao Tse-
tung’s Communist forces were battling
for control of China during and after
World War II. It may still be too early to
pass judgment on who was right or who
was wrong, but American policy toward
mainland China and toward Taiwan has
been implacable for close to 25 years.
President Nixon and his advisers have
decided that this rigidity might well be
tempered with intelligent flexibility, and
pragmatism would seem to indicate that
this decision has merit.

We may or may not know for some
time to come whether success has at-
tended President Nixon’s efforts. There
are so many imponderables attached to
a dialog that is being resumed after so
many vears of distrust and so much ig-
norance of each other’s way of life that
even conjecture is imprudent. We can
express the hope, however, that when the
President leaves Peking to return to the
United States, both he and the leaders
of the People’s Republic of China will
have a better understanding of each
other and of the nations for whose future
peace and security they have the present
responsibility. I wish our President well
in his historic mission.

ORDER OF BUSINESS

The ACTING PRESIDENT pro tem-
pore. Is there further morning business?

Mr. BYRD of West Virginia. Mr. Pres-
ident, I suggest the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. GAMBRELL. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
CHILES). Without objection, it is so or-
dered.
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FORCED SCHOOL BUSING

Mr. GAMBRELL. Mr. President, I have
prepared a statement for the Recorp
which would extend beyond the 3 min-
utes allowed if I were to read it in full.
I will say that it deals with the matter
that has been referred to by the Sena-
tor from Minnesota (Mr. MoNDpALE) and
the Senator from New York (Mr, Jav-
1Ts). I am interested to hear that they
recognize that we are finally to face up
to the question of forced school busing,
whether by constitutional amendment,
legislative amendment, or otherwise.

The substance of my comments is that
we have reached this crisis as a result of
a failure of leadership. Last year we had
an opportunity during the debate on the
desegregation bill to deal with the ques-
tion of forced school-busing, but we
passed it by.

Last September I called on President
Nixon to adopt a policy to deal with and
to avoid a crisis which was about to
arise on this subject.

I can only say that blindness to the
arising crisis by those in authority in
Washington has led us to the point where
we can no longer avoid dealing with the
question on a constitutional basis. Those
members of the Democratic Party who
are now campaigning in Florida have
had an opportunity to face up directly
to the problem, and we see that they are
no longer insulated from the very sub-
stantial impact that is now taking place.

Mr, President, on Wednesday I heard
the joint leadership engage in a colloguy
between themselves and with the senior
Senator from Florida (Mr. GURNEY) re-
garding their position on various anti-
busing proposals, and the intentions of
the joint leadership with regard to the
consideration of such legislation on the
floor of the Senate. Both leaders ex-
pressed opposition to a constitutional
amendment on the subject, calling for
committee consideration thereof, and ex-
pressed preference for dealing with anti-
busing sentiment through statutes.

May I state at this time, with all due
respect for the two Senators who are the
joint leadership, that I must agree with
the Senator from Florida that this Con-
gress needs immediately to consider on
the floor of both Houses, constitutional
amendments, as well as statutes on this
subject.

If such consideration is deemed to be
outside of the orderly bounds of the leg-
islative process, I can only say that the
national leadership here in Washington
has permitted this crisis to arise. The
American people have already digested
the matter, are way ahead of the leader-
ship, and are ready for action.

In my own State, our public school
systems are almost 100 percent desegre-
gated pursuant to court order, and four
of our largest cities are under massive
busing orders, along with a number of
smaller communities. In Augusta, as has
previously occurred in Atlanta, Macon,
Columbus, Savannah and elsewhere,
citizens are outraged, and are demon-
strating in the streets.

A boycott of the public schools is
planned, and the whole process of edu-
cation in Georgia is in disarray. Other
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Members of this body are faced with
situations similar to that we now face
in Georgia.

What bothers me, and I am sure what
bothers the senior Senator from Florida,
is the tendency of the leadership, both
here in the Senate, and in the White
House, to continually defer considera-
tion of this question, and in fact to sweep
it under the rug.

In a statement which I issued Wednes-
day, I stated that President Nixon is
stalling consideration of this issue for
political purposes. I ask unanimous con-
sent to have that statement printed in
the Recorp at the conclusion of my
remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. GAMBRELL. Mr. President, on
last September 13, on the Senate floor,
after President Nixon had announced
his alleged opposition to forced school
busing, I called upon him “to exercise
some degree of leadership in order to
avoid a national crisis.” It has now been
6 months, and all he has done is to hold
another meeting. He still has exercised
no leadership.

I will say that the President has shown
a vague awareness of the problem which
has not been displayed until recently on
the floor of this Senate.

Insofar as committee hearings are
concerned, on November 8, 1971, I wrote
the chairman of the Senate Subcommit-
tee on Education, the Senator from
Rhode Island (Mr. PeLL) asking for an
opportunity for orderly legislative con-
sideration of a package of legislation
which I have offered on this subject.
I even offered to appear before his com-
mittee to present my views. Copies of
this were sent to the joint leadership,
including the majority and minority
leaders of both parties.

I have received no response from that
request.

I ask unanimous consent that the text
of my November 8 letter be printed in
the RECORD.

There being no objection, the letter
was ordered to be printed in the REcorb,
as follows:

U.8. SENATE,
Washington, D.C., November 8, 1971.
Hon. CLAIBORNE PELL,
Chairman, Subcommittee on Education,
U.S. Senate, Washington, D.C.

Dear SENATOR PELL: This will confirm my
understanding with you that I will be noti-
fled prior to any request, motion or other
Senate action with respect to 8. 659 (the
Higher Education Bill with amendments) as
passed last Thursday evening or Friday
morning by the House of Representatives.
You indicated that no decision had been
reached on what procedure to follow in ref-
erence to that matter, and I would appre-
clate having a fair opportunity to adapt my
own position to whatever action your Com-
mittee, or the leadership proposes.

This request has also been communicated
to the Assistant Majority Leader, Mr. Robert
Byrd.

I am making this request because a num-
ber of the amendments to the Higher Educa-
tion Bill are ones that I have supported, in-
ciudmg the Emergency Bchool Ald Act, and
the amendments relative fo forced school
busing. As you may know, I have introduced
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an amendment to the EEOC Bill proposing
restrictions on forced school busing.

In some cases, the House amendments go
beyond what I proposed, and In some re-
spects they fall short.

Your consideration in agreeing to permit
me an opportunity to take a position on
these matters is greatly appreciated. Should
the Committee consider it of value to have
the opinion of Senators not on the Commit-
tee, I would be happy to appear for this pur-
pose.

Sincerely,

Mr. GAMBRELL. Mr. President, frank-
ly, I have drawn the conclusion that the
leaders of the Labor and Public Educa-
fion Committee have hoped that the bus-
ing issue would go away by being ignored.
The report of that committee accom-
panying 8. 659, at page 11 deals with
“Federal Funds for Transportation” as
if the availability of Federal funds is
what the busing debate was all about.
I ask unanimous consent to have printed
in the ReEcorp at the conclusion of my
remarks that section of the committee
report.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 2.)

Mr. GAMBRELL. Mr. President, that
is why the people of this country need a
constitutional amendment. Apparently
nothing short of a legislative blockbuster
will get across to the leaders in the exec-
utive, legislative, and judicial branches
of this Government what the people
want on this issue.

Regrettably, after all this procrasti-
nation, the problem is almost ouft of
hand. The possibility of achieving a rea-
sonable solution to the matter has all but
escaped our grasp. I lay the blame at the
door of executive and legislative leader-
ship in Washington. I have done all
within my power to bring about a rea-
sonable adjustment of this outrageous
situation.

Hardly anyone directly involved in this
matter, including myself, is any longer
willing to settle for the moderate adjust-
ments of the matter which I proposed
back in September. Maybe that is for the
better, and maybe that is what leader-
ship is for—to catch the floodtide at its
crest and be carried comfortably to the
distant shore. I just hope no innocent
victims drown in the process.

ExHIBIT 1

After studying the outcome of President
Nixon’s White House meeting on Monday,
I can only conclude that the President is
playing a political shell game with the bus-
ing issue. In August last year, he claimed to
be opposed to forced busing of school chil-
dren after a widely-heralded meeting with
HEW Secretary Elliott Richardson. Immedi-
ately thereafter, in a speech on the Senate
Floor, I urged him to put action behind his
words on this issue which 1s destroying the
public school systems of many Georgla com-
munities. I also personally contacted Secre-
tary Richardson and demanded action on
this subject.

For seven months, seven long months,
nothing more has been heard from President
Nixon, in spite of vigorous efforts by myself
and other members of Congress, including
every member of the Georgia delegation, to
put a stop to the practice of busing.

Then on Monday, February 14, after more
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busing disasters Iin Richmond, Virginia,
Richmond County, Georgla and elsewhere,
another widely-publicized White House meet-
ing was held on busing.

Was any action taken? None—absolutely
none, The President says he will appoint a
committee, including Secretary Richardson,
to study the matter.

Congressman Norman Lent (R-N.Y.), the
principal Republican spokesman in the Con-
gress on the subject of busing stated after
the White House conference that “we will
not know what the answer is until well after
the President returns from China.”

The only possible reason for further pro-
crastination after more than seven months
of delay, is that early action on this issue
might prevent President Nixon, and other
Republican candidates from exploiting it to
the fullest political advantage.

The President has decided to let it smol~
der a little longer, while Georgia schools are
destroyed, and Georgia’s parents and chil-
dren suffer.

I express the utmost sympathy for the
parents and children of the Richmond
County public schools in their demonstra-
tion of concern, while they awalt action
from the White House. They now join hun-
dreds of thousands of parents and children
in Savannah, Columbus, Cordele and other
communities in Georgia, as well as through-
out the Nation, in suffering through this
agony.

I hope that their well justified protest
will be peaceful, and will not be used for
political exploitation. I am sure that they
know that the main battles on this issue
are here in Washington. Richmond County
citizens may be assured that their Congress-
man, Bob Stephens, as well as Senator Tal-
madge and myself are expending every effort
to bring this matter to a successful con-
clusion.

There is some reason to hope that posi-
tive action will be taken within the next
fortnight on legislation which I have intro-
duced In the Senate to put an end to forced
busing for integration purposes. I would
like to see it on the President’'s desk when
he gets home from Peking. However, my guess
is that his leaders in Congress will stall it
so that he can enjoy another round or two
of public acclaim on this issue, on which
nearly 90% of Americans agree.

I say that President Nixon is stalling for
political purposes, and call on his Republi-
can apologists in Georgla to prove otherwise.
Better they should be leading anti-busing
rallies outside the White House in Wash-
ington, instead of outside the school houses
in Richmond County.

ExHIBIT 2

THE UsSE oF FEDERAL FUNDS FOR TRANSPORTA-
TION

The House Amendment to 8. 650 contains
several provisions relating to the transporta-
tion of, or the assignment of, students in
connection with desegregation plans or plans
to achieve racial balance., A number of
amendments to 8. 6569 were introduced in the
Senate which relate to these same matters.
The Committee gave careful consideration
to the question of transportation as an edu-
cational tool under present law and under
the provisions of the Committee substitute
for the amendment of the House.

Under present law, Federal funds may be
used for transportation services as such, if
the recipient local educational agency so
desires, only under the impacted areas pro-
gram (Public Law 874, 81st Congress). In
addition, if transportation services are found
necessary to carry out an otherwise fund-
able project, Federal funds may be used for
such services under titles I (special projects
for educationally deprived children), IT (sup-
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plementary centers and services), and VII
(bilingual education) of the Elementary and
Secondary Education Act of 1965, and under
the Education of the Handicapped Act. To
the extent that the Committee has been able
to determine, the only Federal education
funds which could be used for transportation
solely for the purpose of altering the racial
composition of the enrollment of schools are
those available under the impacted areas
program, and then only because Federal
funds are comingled with State and local
funds. Only If the local educational agency
decldes to use its own pool of funds for trans-
portation would the Federal funds be used.

To the extent consistent with law, the
Committee believes that the gquestion of
transportation should be decided at the local
level. Therefore, in order to clarify Federal
policy on this subject, the Committee rec-
ommends that the Senate amendment con-
tain the following provision, “no provision
of this Act shall be construed to require the
assignment or transportation of students
or teachers in order to overcome racial im-
balance".

This language makes clear that in no way
does the Committee amendment require the
assignment or the transportation of any
student or teacher in order to overcome racial
imbalance or achieve desegregation. The
Committee amendment would provide finan-
clal support for school desegregation, includ-
ing, where necessary transportation services,
undertaken pursuant to desegregation plans
under a Federal Court order, the Civil Rights
Act of 1064, State law or court orders, or a
voluntary plan initiated by the local educa-
tional agency.

Transportation to achieve desegregation
has been undertaken in communities
throughout the nation—as a matter of
wholly voluntary local education policy, or
under Federal court or administrative order
to remedy unconstitutional diserimination,
or under State law. Although title VII does
not require the transportation of students,
funds under title VII could be used at the
request of local school officials to assist in
paying the cost of desegregation-related
transportation.

The Committee belleves that a prohibi-
tion against Federal assistance to meet the
cost of desegregation-related transportation
at the request of local school authorities
would result in additional tax levies at the
local level, or cutbacks in vital education
services in many of these communities.

QUORUM CALL

Mr. BYRD of West Virginia. Mr. Presi-
dent, I suggest the absence of a quorum.

The PRESIDING OFFICER (Mr.
CurLEs). The clerk will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PETITIONS

Petitions were laid before the Senate
and referred as indicated:

By the ACTING PRESIDENT pro tem-
pore (Mr. GAMBRELL) :

A joint resolution of the Legislature of
the State of New York; to the Committee on
Public Works:

“JormnT RESOLUTION No. 3

“Joint resolution of the Legislature of the
Btate of New York memorializing Congress
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to meet its responsibility with regard to

the environment and to provide the funds

necessary to carry forth essential environ-

mental programs and to adopt a resolution

continuing the construction grants au-

thority of the Clean Water Restoration

Act of nineteen hundred sixty-six and pro-

viding for reimbursement to the State of

New York and its municlpalities of the

amounts committed for prefinancing the

federal share of the cost of construction

of sewage treatment works and to request

the Attorney General, if necessary, to take

appropriate action to ascertain and pro-

tect the interests of the State of New York

“Whereas, The Federal Government has
recognized a basic responsibility regarding
the environment and environmental stand-
ards have been set by the state and approved
by the Federal Government which are con-
sidered realistic in the light of avallable tech-
nology and the funding that the Congress
has heretofore indicated that it would ap-
propriate for this purpose; and

“Whereas, The Clean Water Restoration
Act of nineteen hundred sixty-six provides
financial assistance for construction of sew-
age treatment works through June, nineteen
hundred seventy-one and further assured
the state and its municipalities that if they
prefinanced the Federal share that the Con-
gress would make timely reimbursement; and

“Whereas, The subsequent congressional
resolutions have falled to provide assurance
the Congress will reimburse in order to con-
tinue the program; and

“Whereas, Since nineteen hundred sixty-
six the state and its municipalities have
prefinanced in excess of $1.3 billion of the
Federal share of the cost of sewage treatment
works without Federal reimbursement; and

“Whereas, The Congress has not appro-
priated the promised funds to finance its
share of anti-pollution programs that it has
enacted; and

“Whereas, In reliance the State of New
York has advanced its funds to its localities
which funds the Federal Government has
not reimbursed; and

“Whereas, The State of New York has met
all its responsibilities under the Clean Water
Restoration Act of nineteen hundred sixty-
six; and

“Whereas, In rellance upon the previous
representations of the Congress, New York
State has entered into grant agreements with
various municipalities of this State to ac-
complish the objectives of the Clean Water
Restoration Act of nineteen hundred sixty-
six, pursuant to which agreements millions
of dollars have been expended by State and
municipalities for planning and design and
cm:lstructlon of sewage treatment facilities;
an

“Whereas, In most cases it is not financlally
possible to proceed further with these anti-
pollution projects in the absence of federal
funding of this program; and

“Whereas, It is imperative to protect the
health and welfare of the people of this State
that these projects be implemented without
delay; and

“Whereas, The Congress must now meet its
responsibility for the environment and reim-
burse the State for the prefinanced federal
share expended subsequent to nineteen
hundred sixty-six and by resolution continue
the Clean Water Restoration Act; now, there-
fore, be it

“Resolved, That the Legislature of the
State of New York hereby memorialize Con-
gress to adopt a resolution continuing the
Clean Water Restoration Act of nineteen
hundred sixty-six sewage treatment works
grant program so as to provide full funding
of federal sewage treatment works grants
including insurance of reimbursement to a
state or muniecipality if the state or munieci-
pality prefinances the federal share of the
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cost of such sewage treatment works and
further that any amendments to the Clean
Water Restoration Act of nineteen hundred
sixty-six should provide authorization for
full reimbursement to the state or munici-
pality for amounts prefinanced subsequent
to nineteen hundred sixty-six; and be it
further

“Resolved, That a copy of this resolution
be transmitted to the President of the United
States, the Secretary of the Senate, the Clerk
of the House of Representatives, and to each
member of Congress elected from the State
of New York and that they be urged to de-
vote their best efforts to the task of accom-
plishing the purpose of this resolution; and
be it further

“Resolved, That the Attorney General of
the State of New York be and he hereby is
requested to take appropriate action, if nec-

, to ascertain and protect the inter-

ests of the State of New York with respect
to having the United States of America ful-
fill its obligations to the State of New York
under the aforementioned programs.”

REPORT OF A COMMITTEE

The following report of a committee
was submitted:

By Mr. SPARKMAN, from the Committee
on Banking, Housing and Urban Affairs:

S. 3197. An original bill to increase the
dollar limitation on the cost for construction
of Federal Reserve bank branch buildings
(Rept. No. 92-633) .

EXECUTIVE REPORTS OF
COMMITTEES

As in executive session, the following
favorable reports of nominations were
submitted:

By Mr. MAGNUSON, from the Committee
on Commerce:

Peter G. Peterson, of Illinois, to be Secre-
tary of Commerce.

Mr. MAGNUSON, Mr. President, I also
report favorably sundry nominations in
the U.8. Coast Guard which have pre-
viously appeared in the CONGRESSIONAL
RECORD and, to save the expense of print-
ing them on the Executive Calendar, I
ask unanimous consent that they lie on
the Secretary’'s desk for the information
of Senators.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The nominations, ordered to lie on the
desk, are as follows:

Andrew F. Durkee, Jr., and sundry other
officers, for promotion in the Coast Guard;

Roderick M. White, of the permanent com-
missioned teaching staff of the Coast Guard
Academy, for promotion to the grade of
captain;

Jules A. Peebles, and Gordon T. Tooley,
Reserve officers, to be permanent commis-
sioned officers in the Coast Guard;

Blenvenl D. Ablles, and sundry other
graduates of the Coast Guard Academy, to
be permanent commissioned officers in the
Coast Guard; and

Ronald E. Meeker, and sundry other Re-
serve officers, to be permanent commissioned
officers of the Coast Guard.

INTRODUCTION OF BILLS AND
JOINT RESOLUTIONS

The following bills and joint resolu-
tions were introduced, read the first time
and, by unanimous consent, the second
time, and referred as indicated:
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By Mr. CHILES:

S. 3194. A bill to provide financial assist-
ance to local educational agencies in each
State in order to strengthen the neighbor-
hood schools of such agencies and to increase
the use of such schools as community cul-
tural and educational centers, and for other
purposes. Referred to the Committee on
Labor and Public Welfare.

By Mr. MONDALE (for himself, Mr.
HuMPHREY, Mr. HARTKE, Mr. Prox-
MIRE, and Mr. BURDICK) :

S. 3195. A bill to provide price support for
milk at not less than 90 percent of the
parity price therefor. Referred to the Com-~-
mittee on Agriculture and Forestry.

By Mr. BENTSEN:

8. 3196. A bill to amend the Library Serv-
ices and Construction Act to provide for &
public library services program for older per-
sons. Referred to the Committee on Labor
and Public Welfare.

By Mr. SPARKMAN, from the Commit-
tee on Banking, Housing and Urban
Affairs:

S. 3197. An original bill to increase the
dollar limitation on the cost for construc-
tion of Federal Reserve bank branch build-
ings, Ordered to be placed on the calendar.

By Mr. BROCK:

S. 3198. A bil! to authorize and direct the
Secretary of the Army to convey to the An-
drew Jackson Lodge No. 5, Fraternal Order
of Police, of Nashville, Tenn., certain lands
of the United States of America at the Old
Hickory lock and dam project, Cumber-
land River, Tenn. Referred to the Commit-
tee on Armed Services.

By Mr. HATFIELD:

8. 3109. A bill to provide for the conser-
vation, protection, and propagation of spe-
cies or subspecies of fish and wildlife that
are threatened with extinction or likely
within the foreseeable future to become
threatened with extinction; and for other
purposes. Referred to the Committee on
Commerce.

By Mr. FULBRIGHT (by request) :

S. 3200. A bill to amend the Arms Con-
trol and Disarmament Act, as amended, in
order to extend the authorization for appro=-
priations. Referred to the Committee on For-
eign Relatlons.

ON INTRODUCED
BILLS AND JOINT RESOLUTIONS

STATEMENTS

By Mr. CHILES:

S. 3194. A bill to provide financial as-
sistance to local educational agencies in
each State in order to strengthen the
neighborhood schools of such agencies
and to increase the use of such schools
as community cultural and educational
centers, and for other purposes. Referred
to the Committee on Labor and Public
Welfare.

Mr. CHILES. Mr. President, on Sep-
tember 14, 1971, I introduced a bill, S.
2508, to protect the concept of the neigh-
borhoocd schools. In my statement that
day I pointed out that few issues domi-
nated the thinking of the people in my
State of Florida more than the assault
on the neighborhood school, which tra-
ditionally has been the bulwark of our
public educational system for over a hun-
dred years. S. 2508 would define the
neighborhood school concept. This legis-
lation would say no student would be de-
nied the rizht to attend his neighborhood
school on the basis or race, color, reli-
gion, or national origin. At the same time
this legislation would guarantee a stu-
dent the absolute right to transfer and
be provided transportgtion out of his
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neighborhood school when he is a mem-
ber of a minority race and his race con-
stitutes a majority of his neighborhood
school.

We know that while we have had the
neighborhood system in the past it has
not been an equal school system. There
have been disadvantaged children who
have had to go to schools that were not
equal. When any of us talk about the
neighborhood school system, we do not
want to go backward or to provide edu-
cation of a lesser guality, but we want
provided the best neighborhood school
system. While allowing anyone who
wished to do so the right to transfer, if
a student elected not to transfer, he
should not be held at a disadvantage.

In many cases where there were all
black schools, the school board or the
courts, rather than trying to bus white
children into these schools, took the
easier solution of closing the schools
completely. In Gainesville, Fla., for ex-
ample, a formerly all-black high school
is standing empty while the students
who would ordinarily attend it are trans-
ported to a formerly white high school
that is forced, by its greatly increased
enrollment, to go on triple sessions. In
my statement last September I remarked
that the closing of a disadvantaged
school was not the long lasting solution.
The primary effect a closing has is to
shutout and close not only the school,
but a community center as well. I believe
Congress needs to face the problem of
providing Federal funds that allow a
lower pupil-teacher ratio and provide
additional funds for guidance counselors,
vocational-technical education and rec-
reational equipment in disadvantaged
schools. I am today introducing legisla-
tion to key in on the disadvantaged
schools and make prize schools out of
them. This would allow children in a
deprived neighborhood a chance to
“catch up.” It would attempt to meet the
child’s needs where they are, raise edu-
cational requirements, and provide for a
center for the community, giving a point
of pride from which to build the neigh-
borhood and develop leadership.

My bill zeroes in on the worst schools
to give them the financial aid that is one
of the important ingredients needed to
make a prize school. It offers financial
aid and provides that neighborhood
schools be used as community cultural
and educational centers. I think it is a
plan which would be a beginning toward
making the neighborhood school a real
point of pride for the community.

Title VII of the Education Amend-
ments of 1972, as outlined in the Senate
committee report provides funds to up-
grade educational quality in school dis-
tricts which have adopted a comprehen-
sive districtwide plan for the elimina-
tion of minority group isolation to the
maximum extent possible in all its
schools. The point of the eligibility re-
quirements controlling these funds seems
to be to eliminate, reduce, and prevent
minority group isolation from occurring.
My bill is a financial assist to help pro-
tect the concept of neighborhood schools.
I cannot support a neighborhood school
system if the kind of education that
neighborhood school offers is far below
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standard. If we are going to protect this
traditional concept of our public educa-
tion system, we must improve it. We must
be able to offer the children in these
areas a real choice—S. 2508 would allow
students the right to transfer and be
provided transportation out of their
neighborhood school if they are members
of a minority race and that race con-
stitutes a majority in the neighborhood
school. But no student would be denied
school on the basis of race, color, religion
or national origin.

The assistance this bill offers would be
used in meeting the special needs of edu-
cationally disadvantaged children. This
disadvantaged school is further defined
as one where not less than 40 percent of
the children enrolled are in families with
an annual income less than $4,000. My
bill would provide that schools considered
disadvantaged would receive a Federal
payment equal to the amount of 65 per-
cent of the average per pupil expenditure
in the State or in the United States,
which ever is higher, times the enroll-
ment of students in the particular school.
These special funds are to be used only
in disadvantaged schools, only for pro-
grams and projects designed to meet the
special educational needs of education-
ally deprived children and for new or in-
novative school and community educa-
tional recreational programs. The pro-
gram builds upon the assumption that
money poured into schools has some rela-
tionship between the two. Disadvantaged
children attend disadvantaged schools
where there is often neither sufficient
funds for eguipment and facilities and
little or no funds for recreational and
cultural “extras,” which help turn the
school into a “prize” school that has the
possibility of serving as a true center for
the community—a vehicle for drawing
people together because they are proud
of what they have, rather than some-
thing to be ashamed of and something
that divides the community.

One of my primary reasons for intro-
ducing this bill is to provide for a means
of strengthening community involvement
in a more effective use of the neighbor-
hood schools. Particularly in disadvan-
taged neighborhoods, school facilities are
in use a mere 6 or 7 hours a day. The
buildings, as well as equipment in the
school—if it is prosperly equipped—re-
main dormant for much of the day—in
fact, mueh of the year. Schools are un-
used at night or on weekends, basketball
courts remain dark and unused at night;
library doors are closed. The money my
bill provides in especially directed to-
ward remedial and other services to meet
the special needs of the educationally
disadvantaged children. It would allow
the hiring of additional professional or
other staff personnel with special em-
phasis on recruiting parents and other
local community members to assist in
achieving the educational goals of such
schools.

For example, there is in Washington,
D.C,, a group called PEER—Parents En-
hancing Education Readiness. It is, basi-
cally, a program to increase the readiness
of children entering school, and seeks to
accomplish this by increasing the nowl-
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edge and skills of the pupil personnel staff
so that they, in turn, may help parents of
preschool children become more aware
and more competent teachers of their
own children in the home. The group
conducts workshops in child development
and facilitative techniques including
demonstrations, films, discussions, field
trips and workshops on human reproduc-
tion, readiness as it relates to develop-
mental maturation, demonstrations of
teaching and training techniques. The
pupil personnel staff tutors the children
going into homes for an hour per session
to talk to, play with, read to children,
and to model behavior for the parent,
helping parents to understand how to
teach their children in the home some
of the basic skills necessary for success-
ful school life. The preliminary sessions
of the PEER program would be only one
example of the kind of activity that could
go on at a school “after hours” and on
weekends if more funds were available
where they were needed the most.

Funds provided in my bill would be
available for comprehensive guidance,
counseling, and other personal services
for educationally disadvantaged -chil-
dren, development and employment of
new instructional techniques, career edu-
cation programs, and school-community
educational recreational programs de-
signed to stimulate further community
interest and involvement with the educa-
tion process. It would also include pro-
visions for professional staff home con-
sultations with parents and students
where necessary, special administrative
activities, and evaluation programs.

Funds provided through this proposal
would be expended only in disadvantaged
schools for the programs and activities
for which such assistance is sought. I
have tried to build in provisions to assure
that such funds will not be mixed with
State funds and will be used as intended
that is to increase the level of money
that would be available for the purposes
I have just described. The Commissioner
of Education will be authorized to see
that good evaluation is made annually to
assure the effectiveness of programs and
activities encouraged through the pro-
gram. The Commissioner could terminate
further payments if he finds that the pro-
gram or activity for which the grant was
made has been changed as to no longer
comply with the act’s provisions.

Mr. President, we are faced today with
a situation in which many children
choose to attend a school a good distance
from home, because the level of instruc-
tion, the quality of education offered at
his neighborhood school is low.

The bill I am introducing today is de-
signed to meet the child’s needs where
they are. The parent and child and
teacher could remain closer to each other,
the child would not have to spend so
much time getting to and from school,
leaving more time for his homework and
extracurricular activities; and most of
all children would be allowed to attend
their neighborhood school if they chose
to. That choice would be made more real,
more practical by the upgrading of that
disadvantaged neighborhood school.

Mr. President, I send the bill to the
desk for appropriate reference.
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By Mr. MONDALE (for himself,
Mr. HUMPHREY, Mr. HARTKE, Mr.
PROXMIRE, and Mr. BURDICK) :

S. 3195. A bill to provide price support
for milk at not less than 90 percent
of the parity price thereof. Referred to
the Committee on Agriculture and For-
estry.

THE NEEDS OF DAIRY FARMERS

Mr. MONDALE. Mr. President, today
I am sponsoring, with my colleague Sen-
afor HuomMPHEREY and other Senators, a
bill to provide a price support of not less
than 90 percent of parity for milk.

This renews my position on the needs
of dairy farmers for a reasonable income.
Throughout my career I have felt that
the price of milk should be raised to 90
percent of parity.

There are others who argue that by
raising prices to a more reasonable level,
we would bring about increases in milk
production. I do not believe that low
prices are an appropriate tool for con-
trolling the production of any farm com-
modity.

Mr. President, dairy farming is a very
demanding type of work. It requires a
tremendous amount of labor every day
throughout the year. Capital investment
requirements to continue producing a
nutritious and wholesome food in abun-
dance are increasing at a rapid rate and
so are taxes. It is only fair that the in-
come be raised to a level in line with both
the social and economic requirements of
dairy farm families.

To most of the dairy farm families of
this Nation, milk is the end product of
all their labor. Cattle must be housed,
carefully handled and fed for 2 years be-
fore they come into production. The en-
tire growing season is spent producing
grain and forage to be fed to the cattle.
The only return the dairy farm family
receives for all this labor is the money
they are paid for milk. The net income
which is left after all the capital ex-
penses and interest is paid averages sev-
eral thousand dollars a year less than
that received by the average wage earner
in the city. In many cases it is less than
that of welfare recipients in the major
cities,

The Commissioner of Agriculture in
Minnesota recently issued statistics
showing that the average Minnesota
farm family earns only about $0.84 an
hour for their labor. That is shocking,
especially in view of the fact that these
pecple are more productive than any
other businessmen in the world.

Dairy farmers deserve a better return
for their labor and investment. I urge
other Senators to support our efforts to
establish it for them.

The increase in consumer milk prices,
in any at all, would be only pennies a
gallon. But to many milk producers, this
additional inecome wouid decide whether
or not they stay on their farms. To Min-
nesota producers, it would amount to $60
million of added income. It would mean
equal or hbizger increases for several
other dairy States.

Mr. President, I ask unanimous con-
sent that a statment by Senator
HumpHREY on this measure be printed in
the Recorp at this point, together with
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a letter and certain tables which were
sent to Secretary of Agriculture Butz on
yesterday.
The PRESIDING OFFICER. Without
objection, it is so ordered.
STATEMENT OF SENATOR HUMPHREY

Mr. President, I am introducing today, a
bill for myself, Senators MoNDALE, HARTKE,
Proxmime, and Bumpick, to require an in-
crease in the dairy price support level to
00% of parity beginning on April 1, 1872.
Although the current support level of §4.83
per cwt established was set at 859 of parity
last April, 1t has since dropped to 80% and
will likely fall below that level by April 1
of this year due to increases in production
costs and other inflationary pressures.

The bill I am introduecing today would pre-
vent such deterioration in the future be-
cause 1t provides for recalculating the sup-
port rate at the beginning of each gquarter
throughout the marketing year. It would
automatically adjust the per hundred pound
price to reflect any increase in production
costs. It would be very similar to the cost of
living clauses found in many labor contracts,

Dairy producers simply cannot earn a de-
cent living at current price levels when their
costs, capital outlays and labor require-
ments continue to escalate upward,

Furthermore, I believe we need to stimu-
late dairy production in order to maintain a
more adequate supply of dairy products to
meet both primary and secondary market
demands. Production last year increased very
little over the year before and was actually
less than total production of only a few years
earlier, Government-held dairy stocks are
the lowest it has been in several years, with
small amounts of cheese available to move
into feeding programs for the needy and
schools lunches. I should also llke to call
attention to the sharp drop in the number
of dairy farms. In just the last ten years,
the number of dairy farms dropped from
over one million to less than 400,000 today.
Unless these producers can expect a fair
return on their investments and labor, many
thousands more will quit this business and
move to our already overcrowded and over-
burdened cities,

Although this increase in the support rate
for dairy products may mean a very small,
if any, increase to the consumer, it will bring
needed income relief to our nation’s dairy
farmers. To the housewife, it should mean
no more than a 114 cent increase in a quart
of milk. But to the dairy producers, the
added income gained by this increase in sup-
port level will mean whether many of them
remaln or leave the dairy business. To Min-
nesota producers, it would mean an added
$60 million in milk income. To the producers
of Wisconsin and Pennsylvania, it would
mean an added $122 million and $58 million
in income respectively.

Mr. President, yesterday several Senators
joined me in a letter to Secretary Butz re-
questing that he employ the authority he
now has to increase the 1972 dairy support
rate to the 90 percent level which is the max-
imum now permitted by law. And, I hope that
he takes this action. However, in the event
that he doesn’t, I will urge the Congress to
act upon the bill I am introducing today.

S. 3195

Be it enacted by the Senate and the House
of Representatives of the United States of
America in Congress assembled, That (a) sec-
tion 202 of the Agricultural Act of 1970 is
amended by striking out the language pre-
ceding paragraph (a) and inserting in lieu
thereof the following: “Effective beginning
April 1, 1872 and on the first day of each
calendar quarter thereafter—"

(b) Paragraph (b) of such section 202 is
amended to read as follows:
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“(b) ‘Paragraph (c) of section 201 of the
Agricultural Act of 1040, as amended
(7 U.S.C. 1446(c)), is amended to read as
follows:

“{e) The price of milk shall be supported
at such level not less than 90 per centum of
the parity price therefor as the BSecretary
determines necessary to assure an adequate
supply. Such price support shall be pro-
vided through purchases of milk and the
products of milk.”

U.B. BENATE,
Washington, D.C., February 16, 1972.
Hon. EARL L. BuTz,
Secretary, U.S. Department of Agriculture,
Washington, D.C.

DEeAR ME. SECRETARY : We urge you to estab-
lish 1972 dairy price supports at 90% of
parity on April 1. There are several reasons
for you to take this action and we are pleased
to document them in this letter.

Present indications are that on April 1 the
current dairy price support of $4.93 per cwt.
will be less than 80% of parity, a catastrophic
drop from the 859% level established a year
ago. A re-establishment of the 859% level is
so obviously apparent that it is not worthy
of our comment when we belleve there are
s0 many compelling reasons to go beyond
11;!115——190 the 90% maximum permitted by
BW.

Milk production, though up in 1971, has
not Increased as much as had been antici-
pated and is far less than the total produe-
tion of only a few years ago. To assure an
adequate supply of dairy products, in the
light of this lowered production, increases
in dairy price supports are needed. As I be-
lieve you stated yourself recently, “we are
only & swallow away from a shortage of milk.

As evidence that there is not an over-abun-
dance of dairy products it is pointed out that
the aggregate total of government-held stocks
is the lowest in recent years. Our latest
figures (January 15) show these to be 31.6
million 1bs. of butter, 6.8 million 1bs, of
cheese and only 1.5 miHion lbs. of non-fat
dry milk,

Both butter and non-fat dry milk inven-
tories are the lowest we have seen in the past
five years. Of particular note is the fact that
non-fat dry milk, though absorbing the
biggest share of recent price increases, has a
virtually non-existent government inventory.
The overseas butter sales program has been
a key factor in lowering butter stocks.

The small amounts of cheese in storage
tend to move quickly into feeding programs
for ‘needy families and for school lunches.
In fact, these programs could use much
more than the present totals if such stocks
were available.

Though support prices were increased last
April 1 the total cost of the dairy price sup-
port program this year will be less than it
Was 8 year ago.

In projecting dalry production we are
alarmed at the drop in dairy farm numbers.
From over a million in 1959, your Depart-
ment has estimated a drop to about 400,000
in 1969, ten years later, and this trend has
continued. There are many other factors to
be considered in retaining the dairy farms,
but an Increase in price supports will tend
to slow this exodus.

As you know, dalry farming is among the
most demanding of agricultural enterprises,
especially in terms of substantial capital and
labor requirements. Failure of dairy farmers
to earn a falr return on these investments
will force many of them off the farm into our
already crowded cities,

Therefore, the Increase in support level
we are requesting would appear completely in
line with both the soclal and economic re-
quirements of these producers. Also, we be-
lieve the above arguments, based solely on
the dairy situation, overwhelmingly state
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the case for increasing dairy price supports
to 80% of parity,
Sincerely,

WaLTER F. MONDALE,
HuBerT H, HUMPHREY,
WiLLiaM PROXMIRE,
QUENTIN BURDICK,
VaANCE HARTKE,
GAYLORD NELSON.
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19.85
23.35
23.35
7.2

3.7,

GOVERNMENT STOCKS OF DAIRY PRODUCTS

[In millions of pounds]

Nonfat

Marketing year Butter  Cheese dry milk

1970-71_
19?0-?IE pril-January 15)_ _
1971-72 (April-January 15)_ .

COST OF PRICE SUPPORT PURCHASES

et
support
purchases
(millions)
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PRICE PROJECTIONS

USDA eslimates that the parity equivalent price for manu-
facturing milk as of the bugnnini of the 1972-73 marketing year
f}\ r. 1, 1972) will be $6.23 per 100 pounds. Based on this, the

‘ollowing are their estimates of certain parity price percentages:
Estimated
price

Percent of parity:
80

By Mr. BENTSEN:

S. 3196. A bill to amend the Library
Services and Construction Act to pro-
vide for a public library services pro-
gram for older persons. Referred to the
Committee on Labor and Public Wel-
fare.

Mr. BENTSEN. Mr. President, I intro-
duce for appropriate reference a bill
which would amend the Library Services
and Construction Act to provide public
library services for older Americans.

In a speech before the Senate on Jan-
uvary 25 of this year, I said:

The public library, because of its neigh-
borhood character, offers an excellent oppor-
tunity as a community learning resource for
the elderly.

I also announced my intention to in-
troduce legislation on this subject dur-
ing this session of the Congress.

Mr. President, the White House Con-
ference on the Aging made a specific
recommendation that a title be added
to the Library Services and Construc-
tion Act which would focus directly on
bringing library services to older citi-
zens. The legislation I intreduce today
is a response to that recommendation
and an effort to bring the resources of
our public libraries to thousands of old-
er Americans who do not now have the
opportunity to take advantage of them.

During the past several years, we have
witnessed an accelerated interest by old-
er Americans in continuing their edu-
cation. Thousands of older men and
women have recognized that education
is a continuing process, not confined to
any age group.

Yet education programs for older
Americans have received relatively lit-
tle attention from the Federal Govern-
ment or the States. A recent report of
the Senate Select Committee on Aging
notes that:

Education . . . Is seldom mentioned when
reviewing available resources which would
be of use In meeting challenges of old age.

The White House Conference on Ag-
ing took note of the neglect of educa-
tion programs for the elderly and then
proclaimed:

Education 1s a basic right for all persons
of all age groups. It is continuous and one
of the ways of enabling older people to
have a full and meaningful life.

I believe, Mr. President, that we
should explore a wide variety of edu-
cation programs for the elderly and in
particular those which do not proceed
in formal educational institutions. In-
formal education, in libraries, churches,
and other public or private organiza-
tions, can often be more effective and
indeed more inviting to the person of
advanced years who may be reluctant to
enter a formal educational setting.

The harsh truth is that few libraries
have established special programs for
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the elderly. This is, in large measure, the
result of financial strictures which have
not allowed them fo do so. It is, in part,
the result of inadequate administration
budget requests for library programs,
which frequently are the first to be cut
back in times of financial stress.

Whatever the cause, the statistics are
not encouraging; a recent survey of pub-
lic libraries revealed that a majority
give lowest priority to the aging, with
less than 0.5 percent of all funds be-
gegdbudget.ed for programs in this special

1d.

Statistics compiled by the Cleveland
Public Library reveal that State libraries
also give the lowest program develop-
ment priority to the aging, with less than
$400,000 being allocated for these pur-
poses from the State from 1960 to 1971.
Federal funds traceable to library pro-
grams and services to the aging are esti-
n;asi':fed to total less than $2 million since
1 -

Mr. President, in my view we are ne-
glecting a valuable social and learning
resource by not utilizing our libraries to
benefit the elderly. The few programs
which have been estabilshed have been
singularly effective. The Detroit Public
Library, for example, has provided direct
service to many nursing homes within
the city, bringing the magic of books and
films to elderly individuals who are con-
fined to their quarters. The San Francisco
Public Library provides services to the
aging within the central city through
deposit collections, bookmobile services,
and special programs. Unfortunately,
these programs have proved to be the
exception rather than the rule.

For the elderly man or woman con-
fined to a nursing home or confronted
with a daily routine lacking in emo-
tional or intellectual stimulation, the
delivery of books or other library ma-
terials and the visit of a librarian can
be a window to the outside world. For the
elderly who have some mobility, special
library programs provided by public li-
braries can be an equally valuable
experience.

In brief, Mr. President, library pro-
grams for the elderly can help to over-
come the intellectual and social isolation
that is a major burden for older
Americans.

The bill I introduce today would ear-
mark approximately $36 million over the
next 3 fiscal years in grants to States
specifically for programs for the elderly,
including: first, the training of librarians
to work with the elderly; second, special
library programs for the aged; third,
purchasing special library materials for
use by older persons; fourth, paying sal-
aries for older persons who wish to work
on library programs for the elderly;
fifth, in-home visits by librarians and
other library personnel to homebound
elderly; sixth, outreach programs to
notify the aging of programs available;
and seventh, transportation to enable
the elderly to have access to library
services.

This legislation is a comprehensive
measure directed at the specific library
needs of homebound older Americans as
well as those who have access to local
libraries. Moreover, it offers older Ameri-
cans the opportunity for productive work
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in library programs established for the
benefit of others in their same age group.

In my view, the special characteristics
of our aging population require legisla-
tion directed specifically at their needs.
Many older Americans, in order to re-
ceive the benefits of library materials
and programs, have to rely on special
devices which enable them to partici-
pate; these may include page turners,
prism glasses, large print materials, and
a variety of services for the homebound,
whose world is often narrowed to the
dimension of a bed or a room.

In fact, President Nixon, on June 25,
1971, in pointing out the unique char-
acteristics of our aging population, said:

The generation over 65 is a very special
group which faces very special problems—
it deserves very speclal attention, That is
why we have been moving to insure that our

older citizens get that special attention that
they deserve.

Mr. President, this bill recognizes one
of the special problems to which the
President alluded.

I strongly urge the Senate Labor and
Public Welfare Committee, which will
be considering a variety of measures af-
fecting older Americans, to give careful
consideration to the programs set forth
in this bill.

Mr. President, I ask unanimous con-
sent to have printed at this point the text
of the “Older Readers Services Act of
1972” in the RECORD.

There being no objection, the bill was
ordered to be printed in the Recorp, as
follows:

S. 3196

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That this
Act may be cited as the “Older Readers Serv-
ices Act of 1972".

DECLARATION OF POLICY

Sec. 2. Because public libraries serve to
support the cultural, informational, and rec-
reational aspirations of all residents in many
communities, and because older persons are
increasingly participating in life-time edu-
cation, it is the purpose of this Act to assist
the States in the extension and improvement
of public library services for older persons.

PROGRAM AUTHORIZED

Sec. 3. (a) Section 4(a) of the Library
Services and Construction Act is amended
by adding at the end thereof the following
new paragraph:

“(4) For the purpose of making grants
to States to enable them to carry out public
library service programs for older persons
authorized by title IV, there are authorized
to be appropriated $11,700,000 for the fiscal
year ending June 30, 1973, $12,300,000 for
the fiscal year ending June 30, 1974, $12,900,-
000 for the fiscal year ending June 30, 1975,
and $13,700,000 for the flscal year ending
June 30, 1976."

(b) (1) Bection 5(a) (1) of such Act is
amended by striking out “or (3)" and In-
serting in lleu thereof *“(3), or (4)™.

(2) Section 5(a) (2) of such Act is amended
by striking out “or (3)" and inserting in lleu
thereof “(3), or (4)".

(3) Sectlon 5(a) (3) of such Act is amended
by striking out the word “and” at the end of
such paragraph (B) thereof, by striking out
the period at the end of subparagraph (C)
and inserting in lieu thereof a semicolon and
the word “and”, and by inserting after para-
graph (C) thereof the following:

“(D) with respect to appropriations for the
purposes of title IV, $40,000 for each State,
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except that 1t shall be $10,000 in the case of
Guam, American Samoa, the Virgin Islands,
and the Trust Territory of the Pacific Is-
lands.”

{(4) The last sentence of section 6(a) (3) of
such Act is amended by striking out “or (3)"
and inserting in lieu thereof “(3), or (4)".

(6) Section 5(b) of such Act is amended
by striking out “or (3)" and inserting In lieu
thereof “(3), or (4)".

(¢) Section 6(a) of such Act is amended
by striking out “and III" and inserting in
leu thereof “III and IV".

(d) (1) Section T(a) of such Act is amended
by striking out “or (3)" and inserting in lleu
thereof *(3) or (4)".

(2) Section T(b) (1) of such Act is amended
by inserting “and title IV" after “‘title III".

(e) Such Act is further amended by adding
after title III, the following new title:

“TITLE IV—OLDER READERS SERVICES
“GRANTS TO STATES FOR OLDER READERS SERVICES

“Sec. 401. The Commissioner shall carry out
a program of making grants to States which
have an approved basic State plan under sec~
tion 6 and have submitted a long-range pro-
gram and an annual program under section
403 for library services for older persons.

“USES OF FEDERAL FUNDS

“Sec, 402. (a) Funds appropriated pursuant
to paragraph (4) of section 4(a) shall be
avallable for grants to States from allotments
under section 5(a) for the purpose of carry-
ing out the Federal share of the cost of carry-
ing out State plans submitted and approved
under section 303. Such grants shall be used
for (1) the training of librarians to work
with the elderly; (2) the conduct of special
library programs for the elderly; (3) the pur-
chase of special library materials for use by
the elderly; (4) the payment of salaries for
elderly persons who wish to work in libraries
as assistants on programs for the elderly; (5)
the provision of in-home visits by librarians
and other library personnel to the elderly;
(6) the establishment of outreach programs
to notify the elderly of library services avail-
able to them; and (7) the furnishing of
transportation to enable the elderly to have
access to library services.

“{b) For the purposes of this title, the
Federal share shall be 100 per centum of the
cost of carrying out the State plan.

“STATE ANNUAL FROGRAM FOR LIBRARY SERVICES
FOR THE ELDERLY

“8Sec. 403. Any State desiring to recelve a
grant from its allotment for the purposes of
this title for any fiscal year shall, In addition
to having submitted, and having had ap-
proved, a baslc State plan under section 6,
submit for that fiscal year an annual program
for library services for older persons. Such
program shall be submitted at such time, in
such form, and contain such Information as
the Commissioner may require by regulation
and shall—

“(1) set forth a program for the year sub-
mitted under which funds paid to the State
from appropriations pursuant to paragraph
(4) of section 4(a) will be used, consistent
with its long-range program for the purposes
set forth In section 302, and

“(2) include an extension of the long-
range program taking into considetfhtion the
results of evaluations.”

EFFECTIVE DATE

Sec. 3. The amendments made by section 2
of this Act shall be effective after June 30,
1972,

By Mr. HATFIELD:

S. 3199. A bill to provide for the con-
servation, protection, and propagation of
species or subspecies of fish and wildlife
that are threatened with extinction or

likely within the foreseeable future to
become threatened with extinction, and

for other purposes. Referred to the Com-
mittee on Commerce.

ENDANGERED SPECIES CONSERVATION ACT OF 1872

Mr. HATFIELD. Mr. President, in the
past 150 years, more than 200 species of
birds, fish, and mammals have become
extinct. According to the Department of
the Interior, the United States accounted
for 48 of those species. Simply stated,
that means short of a new creation of the
world, these birds, fish, mammals will
never exist again. Exotic animals such as
Steller's sea cow or the dodo may not
seem such a loss—although the diminish-
ing of nature in any of its parts dimin-
ishes it totally in ways we are only just
beginning to understand—but man is
now threatening the less exotic wolf,
whale, kangaroo, tiger, to name just a
few. Will we read Jack London to remind
ourselves of the timber wolf or Herman
Melville for a glimpse of the whale? Will
William Blake's “Tiger, Tiger” burn

brightly only in imagination and the
folk song? It is not

kangaroo in
impossible.

In 1969, under the provisions of the
Endangered Species Act, the Department
of the Interior listed 78 species requiring
special protection just to survive. Today,
4 years later, almost 400 species are on
that list. The dimensions of this prob-
lem, its ramifications, and its time frame
have made it apparent that steps must
be taken to strengthen the protection af-
forded endangered species. I am, there-
fore, pleased to put before the Senate
legislation entitled “The Endangered
Species Conservation Act of 1972” which
is designed to greatly strengthen the
existing program.

An important provision of this legis-
lation would enlarge the definition of en-
dangered species in the 1969 act to in-
clude those animals presently endan-
gered and those likely to be extinct be-
cause of foreseeable actions. This would
place a healthy stress on prevention,
rather than reaction. After all, we have
accomplished little when we preserve a
species, such as the buffalo, in such
limited numbers, under special condi-
tions, and thereby rob them, and us, of
their role in nature. It is preferable to
forestall these artificial measures and to
keep nature in balance.

Additionally, the legislation would pro-
hibit the unauthorized import, export,
taking and interstate transportation by
any person of any species listed as
threatened with extinction. Civil penal-
ties can be levied against offenders. A
further aid to protecting wildlife would
be the removal of the ceiling on acquisi-
tion of habitats.

Man’s lack of respect and moral in-
sensitivity to life in all its forms is a con-
stant source of amazement to me. Since
we seem perpetually immune to the waste
of human life cheaply spent in wars and
street crime and disease, perhaps I
should not be surprised that we sacrifice
animal life for transmission fluid, dog
food, lipstick, fur coats, belts or simply
in a primitive thrill of killing. I should
not be, but I am. I am glad to introduce
this legislation and believe it adds signif-
icantly to existing statutes.

Mr. President, I ask that the full text
of the Endangered Species Conservation
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Act of 1972 be printed at the end of my
remarks.

There being no objection, the bill was
ordered to be printed in the REcorp, as
follows:

8. 3199

Be it enacted by the Senate and House of
Representatives of the United States of
America in Congress assembled, That this
Act may be cited as the “Endangered Species
Conservation Act of 1972".

Bec. 2. (a) The Congress finds and declares
that one of the unfortunate consequences of
growth and development in the United States
and elsewhere has been the extermination of
some specles or subspecies of fish and wild-
life; that serlous losses in other specles of
wild animals with educational, historical,
recreational, and scientific value have oc-
curred and are occurring; that the United
States has pledged itself, pursuant to migra-
tory bird treaties with Canada and Mexico
and the Convention on Nature Protection
and Wildlife Preservation in the West Hemi-
sphere, the International Convention for
the Northwest Atlantic Fisherles, the Inter-
national Convention for the High Seas Fish-
erles of the North Paclfic Ocean, and other
international agreements, to conserve and
protect, where practicable, the various spe-
cies of fish and wildlife, including game and
nongame migratory birds, that are threat-
ened with extinction; and that the conser-
vation, protection, restoration, and propaga-
tion of such species will inure to the benefit
of all citizens, The purposes of this Act are
to provide a program for the conservation,
protection, restoration, and propagation of
selected species and subspecies of fish and
wildlife, including migratory birds, that are
threatened with extinction, or are likely
within the foreseeable future to become
threatened with extinction.

(b) It is further declared to be the policy
of Congress that all Federal departments and
agencies shall seek to protect specles or sub-
species of fish and wildlife, including mi-
gratory birds, that are threatened with ex-
tinction or are likely within the foreseeable
future to become threatened with extinction,
and, insofar as is practicable and consistent
with the primary purposes of such bureaus,
agencies, and services, shall utilize their au-
thorities in furtherance of the purpose of
this Act.

(c) (1) A species or subspecies of fish or
wildlife shall be regarded as an endangered
specles whenever, in his discretion, the Sec-
retary determines, based on the best scien-
tific and commercial data available to him
and after consultation, as appropriate, with
the aflected States, and, in cooperation with
the Secretary of State, the country or coun-
tries in which such fish and wildlife are
normally found or whose citizens harvest
the same on the high seas, and to the extent
practicable, with interested persons and or-
ganizations, and other interested Federal
agencies, that the continued existence of
such specles or subspecies of fish or wild-
life, in the judgment of the Secretary, is
either presently threatened with extinction
or will likely within the foreseeable future
become threatened with extinction, through-
out all or a significant portion of its range,
due to any of the following factors: (i) the
destruction, drastic modification, or severe
curtallment or the threatened destruction,
drastic modification, or severe curtailment
of its habitat; or (ii) is overutilization for
commercial, sporting, scientific, or educa-
tlonal purposes; or (iil) the effect on it of
disease or predation; or (iv) the inadequacy
of existing regulatory mechanisms; or (v)
other natural or man-made factors affecting
its continued existence.

(2) After making such determination, the
Secretary shall publish in the Federal Reg-
ister and from time to time he may revise,
by regulation, a 1list, by sclentific and com-
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mon name or names of such endangered
specles, indicating as to each species so listed
whether such specles is threatened with ex-
tinetion or is likely within the foreseeable
future to become threatened with extinction
and, in either case, over what portion of the
range of such specles this condition exists.
The endangered species lists which are ef-
fective as of the date of enactment shall be
republished to conform to the provisions of
this Act: Provided, however, that until such
republication nothing herein shall be deemed
to invalldate such endangered species lists.
The provisions of section 653 of title b,
United States Code, shall aply to any regu-
lation issued wunder this subsection. The
Secretary shall, upon the petition of an in-
terested person under subsection 553(e) of
title 5, United States Code, also conducts a
review of any lised or unlisted species or
subspecies of fish or wildlife proposed to be
removed from or added to the list, but only
when he finds and publishes his finding that,
to his satisfaction, such person has presented
substantial evidence to warrant such &
review.

(d) For the purposes of this Act, the
term—

(1) “fish and/or wildlife’’ means any wild
mammal, fish, wild bird, amphibian, reptile,
mollusk or crustacean, or any part, prod-
ucts, egg, or offspring thereof, or the dead
body or parts thereof;

(2) “United States” includes the several
States, the District of Columbia, the Com-
monwealth of Puerto Rico, American SBamoa,
the Virgin Islands, and Guam;

(3) "person” means any individual, firm,
corporation, association, or partnership sub-
ject to the jurisdiction of the United States;

(4) “take” means to pursue, hunt, shoot,
capture, collect, kill, or attempt to pursue,
hunt, shoot, eapture, collect, or kill;

(5) “Secretary” means the Secretary of the
Interior or the Secretary of Commerce as pro-
gram responsibilities are vested pursuant to
the provisions of Reorganization Plan No. 4
of 1870;

(6) “import" Includes commerce with a
foreign country, entry into a foreign trade
zone, and transshipment through any por-
tion of the United States without customs
entry.

SE{:. 3. (8) The Secretary shall utilize the
land acquisition and other authorities of the
Migratory Bird Conservation Act, as amended,
the Fish and Wildlife Act of 1956, as amended,
and the Fish and Wildlife Coordination Act,
as appropriate, to carry out a program in the
United States of conserving, protecting, re-
storing, and propagating those specles and
subspecies of fish and wildlife that he lists
as endangered species pursuant to sectlon 2
of this Act.

(b) In addition to the land acquisition au-
thorities otherwise available to him, the Sec-
retary is hereby authorized to acquire by
purchase, donation, or otherwise, lands or
interests therein needed to carry out the
purpose of this Act relating to the conserva-
tion, protection, restoration, and propaga-
tion of those species or subspecies of fish
and wildlife that he lists as endangered
specles pursuant to section 2 of this Act.

(¢) Funds made available pursuant to the
Land and Water Conservation Fund Act of
1965 may be used for the purpose of acquir-
ing lands, waters, or interests therein pursu-
ant to this section that are needed for the
purpose of conserving, protecting, restoring,
and propagating those specles or subspecies
of fish and wildlife, including migratory
birds, that he lists as endangered specles
pursuant to section 2 of this Aect.

(d) The Secretary shall review other pro-

administered by him and, to the ex-
tent practicable, utilize such programs In
furtherance of the purpose of this Act. All
other Federal departments and agencies shall,
in consultation with and with the assistance
of the Secretary, utilize, where practicable,
thelr authorities in furtherance of the pur-
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pose of this Act by carrying out programs
for the protection of endangered species and
by taking such action as may be necessary
to insure that actions authorized, funded,
or carried out by them do not jeopardize the
continued existence of endangered species,

SEc. 4. (a) In carrying out the program
authorized by this Act, the Secretary shall
cooperate to the maximum extent practicable
with the several States. Such cooperation
shall include consultation before the ac-
quisition of any land for the purpose of con-
serving, protecting, restoring, or propagating
any endangered specles.

(b) The Secretary may enter into agree-
ments with the States for the administration
and management of any area established for
the conservation, protection, restoration, and
propagation of endangered species. Any
revenues derived from the administration ot
such areas under these agreements shall be
subject to the provisions of section 401 of
the Act of June 15, 1935 (49 Stat. 383), as
amended (16 U.S.C, T15s).

8ec. 5. (a) (1) Notwithstanding any other
Act of Congress or regulation issued pur-
suant thereto, and except as herelnafter pro-
vided, any person who—

(1) imports into or exports from the United
States, receives, or causes to be so imported,
recelved, or exported; or

(ii) takes or causes to be taken within the
United States, the territorial sea of the
United States, or upon the high seas; or

(i1i) ships, carries, or receives by any means
in interstate commerce, any species or sub=-
species of fish or wildlife which the Secre-
tary has listed as an endangered species
threatened with extinction pursuant to sec-
tion 2 of this Act, shall be punished in ac-
cordance with the provisions of section 7 of
this Act.

(2) The prohibitions contained in this sec-
tion shall not apply to American Indians,
Aleuts, or Eskimos who take endangered
species for their own consumption or ritual
purposes in accordance with a treaty or pur-
suant to Executive Order or Federal statute.

(3) In order to minimize undue economic
hardship to any person importing, exporting,
taking, or transporting in interstate com-
merce any species or subspecies of fish or
wildlife which 1s listed as an endangered
specles threatened with extinction pursuant
to section 2 of this Act under any contract
entered Into prior to the date of original
publication of such listing in the Federal
Register, the Secretary, upon such person
filing an application with him and upon fil-
ing such information as the Becretary may
require showing, to his satisfaction, such
hardship, may permit such person to import,
export, take or transport such species or sub-
species In such quantities and for such
periods, not to exceed one year, as he deter-
mines to be appropriate.

{b) Whenever the Secretary, pursuant to
section 2 of this Act, lists a species or sub-
species as an endangered species which is
likely within the foreseeable future to be-
come threatened with extinction, he shall is-
sue such regulations as he deem necessary
or advisable to provide for the conservation,
protection, restoration and propagation of
such species or subspecles, including regula-
tions subjecting to punishment in accord-
ance with section T of this Act any person
who—

(1) imports into or exports from the
United States, recelves, or causes to be so
imported, recelved, or exported; or

(2) takes or causes to be taken within the
United States, the territorlal sea of the
United States, or upon the high seas; or

(3) ships, carries, or recelves by any means
in interstate commerce, any such specles or
subspecles of fish or wildlife likely within
the foreseeable future to become threatened
with extinction.

Sec. 6. (a) The Secretary may permit, un-
der such ferms and conditions as he may
prescribe, the Iimportation, taking, or the
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transportation In interstate commerce of
any species or subspecies of fish or wildlife
listed as an endangered specles threatened
with extinction for zoological, educational,
and sclentific purposes, and for the propaga-
tion of such fish and wildlife in captivity for
preservation purposes, but only If he finds
that such importation, taking, or transpor-
tation in interstate commerce will not ad-
versely affect the regenerative capacity of
such specles in a significant portion of its
range or otherwise affect the survival of the
wild population of such species.

(b) The Secretary may, by regulation, dele-
gate to a Btate the authority to regulate
the taking by any person of an endangered
specles when he determines, in his discre-
tion, that such State maintains an active
program to manage and protect such en-
dangered specles in accordance with criteria
issued by the Secretary.

(c) Any action taken by the Secretary un-
der this section shall be subject to his
periodic and continual review at no greater
than annual intervals. Such review shall
include the consideration of comment re-
ceived from interested persons.

Bec. 7. (a) (1) Any person who violates any
provision of section 5 or 8 of this Act or any
regulation or permit issued thereunder, or
any regulation issued under subsection (d)
or (e) of this section, other than a person
who commits a violation the penalty for
which is prescribed by subsection (b) of this
section, shall be assessed a civil penalty by
the Secretary of not more than $5,000 for
each such viclation. No penalty shall be as-
sessed unless such person is given notice and
opportunity for a hearing with respect to
such violation. Each violation shall be a sep-
arate offense. Any such civil penalty may be
compromised by the BSecretary. Upon any
failure to pay the penalty assessed under
this paragraph, the Secretary may request the
Attorney General to institute a civil action
in a distriet court of the United States for
any district in which such person is found or
resides or transacts business to collect the
penalty, and such court shall have jurisdic-
tion to hear and decide any such action.
In the case of Guam such actions may be
brought in the district court of Guam, in
the case of the Virgin Islands such actions
may be brought in the district court of the
Virgin Islands, and in the case of American
Samoa such actlons may be brought in the
District Court of the United States for the
district of Hawall and such courts shall have
jurisdiction of such actlons, In hearing such
actlon, the court shall sustain the Secre-
tary’s action if supported by substantial
evidence.

(2) Whenever any property is selzed pur-
suant to subsection (c) of this section, the
Secretary shall move to dispose of the clvil
penalty proceedings pursuant to paragraph
(1) of this subsection as expeditiously as
possible. Upon the assessment of a ecivil
penalty pursuant to paragraph (1) of this
subsection, any property so selzed may be
proceeded against in any court of competent
jurisdiction and forfeited. Fish or wildlife
so forfeited shall be conveyed to. the Secre-
tary for disposition by him in such a man-
ner as he deems appropriate. If, with respect
to any sugh property so seized, no compromise
forfeiture has been achleved or no action is
commenced to obtain the forfeiture of such
fish, wildlife, property, or item within 30
days following the completion of proceedings
involving an assessment of a civil penalty,
such property shall be immediately returned
to the owner or the consignee in accordance
with regulations promulgated by the Secre-
tary.

(b) Any person who knowingly vlolates
any provision of sectlon 5 or € of this Act,
or any regulation or permit issued there-
under, or any regulation issued under sub-
section (d) or (e) of this section shall, upon
conviction, be fined not more than #10,000
or imprisoned for not more than one year,
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or both, and any Federal hunting or fishing
licenses, permits, or stamps may be revoked
or withheld for a period of up to b5 years.
Upon conviction, (1) any fish or wildlife
seized shall be forfeited to the Secretary for
disposal by him in such manner as he deems
appropriate, and (2) any other property
selzed pursuant to subsection (c) of this sec-
tion may, in the discretion of the court,
commissioner, or maglstrate, be forfeited to
the United States or otherwise disposed of.
If no conviction results from any such al-
leged violation, such property so seized in
connection therewlith shall be immediately
returned to the owner or consignee in accord-
ance with regulations promulgated by the
Secretary, uniess the Secretary, within 30
days following the final disposition of the
case involving such violation, commences
proceedings under subsection of this
section.

(e) (1) The provisions of sections 5 and 6
of this Act and any regulations or permits
{ssued pursuant thereto, or pursuant to sub-
section (d) or (e) of this section, shall be
enforced by the Secretary, the Secretary of
the Treasury, or the Secretary of the Depart-
ment in which the Coast Guard {s operating,
or all such Secretaries. Each such Secretary
may utilize, by agreement, with or without
relmbursement, the personnel, services, and
facilities of any other Federal agency or any
State agency.

(2) Any authorized agent of the Depart-
ment, of the Interior, the Department of
Commerce, or the Department of the Treas-
ury may, without a warrant, arrest any per-
son who such agent has probable cause to
believe is knowingly violating, in his presence
or view, section 5 or 6 of this Act, or any
regulation or permit issued thereunder, the
penalty for which is provided under subsec-
tion (b) of this section. An agent who has
made an arrest of a person in connection
with any such willful violation may search
such person at the time of his arrest and
selze any property taken, used, or possessed
in connectlon with any such violation.

(8) Any authorized agent of the Depart-
ment of the Interlor or the Department of
Commerce or officer of the Customs shall
have authority to search and seize without
a warrant, as provided by the Customs laws
and by the law relating to search and sei-
zure. Sald officer or agent iIs authorized to
execute warrants to search for and seize any
property, including, for the purposes of this
section, any fish, wildlife, aircraft, boat, or
other conveyance, weapon, business records,
shipping documents, or other items which
have been taken, used, or possessed in con-
nection with the violation of any section,
regulation, or permit with respect to which
a civil or criminal penalty may be assessed,
pursuant to subsection (a) or (b) of this
sectlon. The several judges of the courts
established under the laws of the United
States and the several States, and United
States magistrates, may, within their respec-
tive jurisdictions, upon proper oath and
afirmation showing probable cause, issue
warrants and subpoenas under the Federal
Rules of Criminal Procedure to enforce sub-
sections (a) and (b) of this sectlon. Any
property seized pursuant to this section shall
be held by any agent authorized by the Sec-
retary or the Secretary of the Treasury, or
by a United States Marshal, pending dis-
position of proceedings under subsection (a)
or (b) of this section; except that elther Sec-
retary may, in lieu of holding such property,
either (1) permit a bond or other satisfactory
surety to be posted, or (2) place the fish
or wildlife in the custody of such person as
he shall designate. Upon the imposition of
a civil or criminal penalty, or a forfeiture,
the costs to the Government of transfer,
board, and handling, including the cost of
investigations at a non-designated port of
entry, shall be payable to the account of the
Secretary. The owner or consignee of any

(a)
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property so seized shall, as soon as practicable
following such seizure, be notified of the
fact in accordance with regulations estab-
lished by the Secretary.

(d) For the purposes of facilitating en-
forcement of sections 5 and 6 of this Act
and reducing the costs thereof, the Secretary,
with the approval of the Secretary of the
Treasury, shall, after notice and an oppor-
tunity for a public hearing, from time to time
designate, by regulation, any port or ports
in the United States for the importation of
fish and wildlife, other than shellfish and
fishery products imported for commercial
purposes, into the United States. The impor-
tation of such fish or wildlife into any port
in the United States, except those so desig-
nated, shall be prohibited after the effective
date of such designations; except that the
Secretary, under such terms and conditions
as he may prescribe, may permit importation
at non-designated ports in the interest of
the health or safety of the fish or wildlife.
Such regulations may provide other excep-
tions to such prohibition if the Secretary,
in his discretion, deems it appropriate and
consistent with the purposes of this subsec-
tion.

{e) The Secretary is authorized to promul-
gate such regulations as may be appropriate
to carry out the purposes of this Act, and
the Secretaries of the Treasury and the De-
partment in which the Coast Guard is operat-
ing are authorized to promulgate such regu-
lations as may be approprlate to the exer-
cise of responsibllities under subsection
T(c) (1) of this Act.

Sec. 8. (a) In carrying out the provisions
of this Act, the Secretary, through the Sec-
retary of State, shall encourage foreign
countries to provide protection to species
or subspecies of fish and wildlife threatened
with extinction, to take measures to prevent
any fish or wildlife from becoming threatened
with extinction, and shall cooperate with
such countries in providing technical assist-
ance in developing and carrying out programs
to provide such protection, and shall, through
the Secretary of State, encourage bilateral
and multilateral agreements with such coun-
tries for the protection, conservation, and
propagation of fish and wildlife. The Secre-
tary shall also encourage persons, taking di-
rectly or indirectly fish or wildlife in foreign
countrles or on the high seas for importation
into the United States for commercial or
other purposes, to develop and carry out, with
such assistance as he may provide under any
authority available to him, conservation prac-
tices designed to enhance such fish or wild-
life and their habitat. The Secretary of State,
in consultation with the Secretary, shall take
appropriate measures to encourage the devel-
opment of adequate measures, including, if
appropriate, international agreements, to pre-
vent such fish or wildlife from becoming
threatened with extinection.

(b) The Secretary of Agriculture and the
Secretary shall provide for appropriate co-
ordination of the administration of this Act
and amendments made by this Act, with
the administration of the animal quarantine
laws (18 U.8.C. 13086; 21 U.S.C. 101-105, 111~
135b, and 612-614) and the Tariff Act of 1830,
as amended (sectlon 1306 of Title 19). Noth-
ing in this Act or any amendment made by
this Act, shall be construed as superseding or
lmiting in any manner the functions of the
Secretary of Agriculture under any other
law relating to prohibited or restricted im-
portations of animals and other articles and
no proceeding or determintion under this
Act shall preclude any proceeding or be con-
sidered determinative of any issue of fact or
law in any proceeding under any Act admin-
istered by the Secretary of Agriculture.

(¢) Nothing in this Act, or any amend-
ment made by this Act, shall be construed
as superseding or 1imiting in any manner the
functions and responsibilities of the Secre-
tary of the Treasury under the Tarlff Act of
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1930, as amended, Ineluding, without limita-
tion, section 1527 of Title 19 relating to the
importation of wildlife taken, killed, pos-
sessed or exported to the United States In
violation of the laws or regulations of a for-
elgn country.

Sec. 9. (a) Bubsectipn 4(¢) of the Act of
October 15, 1966 (80 Stat. 928), as amended
(16 U.8.C. 668dd(c)), is further amended by
revising the second sentence thereof to read
as follows:

“With the exception of endangered spe-
cles listed by the Secretary pursuant to sec-
tion 2 of the Endangered Species Conserva-
tlon Act of 1972, nothing in this Act shall
be construed to authorize the Secretary to
control or regulate hunting or fishing of
resident fish and wildlife on lands not within
the system.”

(b) Subsection 10(a) of the Migratory Bird
Conservation Act (45 Stat. 1224), as amend-
ed (16 U.S.C. 715 i(a)), is further amended
by inserting “on likely within the foreseeable
future to become threatened with” between
the words “with” and “extinction”.

(c) Subsection 401(a) of the Act of June
15, 1936 (49 Stat. 383) as amended (18 US.C.
7165 (a)), is further amended by inserting
“or likely within the foreseeable future to
become threatened with” between the words
“with" and extinction” in the last sentence
thereof.

(d) Subsection 6(a) (1) of the Land and
Water Conservation Fund Act of 1965 (78
Stat. 903), as amended (16 U.S.C. 460 1-9(a)
(1)), 1s further amended by inserting “or
likely within the foreseeable future to be
come threatened with" between the words
“with" and “extinction".

Sec. 10. (a) Sections 1 through 3 of the
Act of October 15, 1966 (80 Stat. 926, 927),
as amended (16 U.8.C. 668aa—668cc), are here-
by repealed in their entirety.

(b) Sections 1 through 6 of the Act of
December 5, 1969 (83 Stat. 275-279; 16 U.S.C.
668cc-1 through 668cc-6) are hereby repealed
in their entirety.

By Mr.
quest) ;

S.3200. A bill to amend the Arms Con-
trol and Disarmament Act, as amended,
in order to extend the authorization for
appropriations, Referred to the Commit-
tee on Foreign Relations.

Mr. FULBRIGHT. Mr. President, by
request, T introduce for appropriate ref-
erence a bill to amend the Arms Control
and Disarmament Act, as amended, in
order to extend the authorization for
appropriations.

The sum requested is $22,000,000 for
fiscal years 1973 and 1974. This contrasts
with the amount of $17,500,000 author-
ized for fiscal years 1971 and 1972, an
increase of $4,500,000.

The bill has been requested by the
President of the United States and I am
introducing it in order that there may be
a specific bill to which Members of the
Senate and the public may direct their
attention and comments. h

I reserve my right to support or op-
pose this bill, as well as any suggested
amendments to it, when the matter is
considered by the Committee on Foreign
Relations.

I ask unanimous consent that the bill
be printed in the Recorp at this point,
together with the letter frgm the Presi-
dent dated February 10, 1972, to the Vice
President.

There being no objection, the bill and

letter were ordered to be printed in the
REcoRrD, as follows:

FULBRIGHT (by re-
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8. 3200

Be it enacted by the Senate and House
of Representatives of the United States of
America in Congress assembled, That the
second sentence of section 49(a) of the Arms
Control and Disarmament Act, as amended
(22 U.B8.C. 2589(a)), I* amended by inserting
immediately after $17,500,000", the following:
« and for the two fiscal years 1973 and 1974,
the sum of $22,000,000,".

THE WHITE HOUSE,
Washington, D.C., February 10, 1972.
Hon. Semmo T. AGNEW,
President of the Senate,
U.S. Capitol.

Dear Mg, PrestpENT: As I have often sald,
the work of the Arms Control and Disarma-
ment Agency is among the most significant
work undertaken by our Government. Intel-
ligently directed arms control and disarma-
ment efforts are an important element of our
foreign policy and are essential to our na-
tional security.

Carefully designed arms control arrange-
ments offer the prospect of halting an arms
race especially In the strategic arms fleld—
that could both drain the resources and de-
crease the relative security of all partici-
pants. The quest for reliable ways of con-
trolling armaments in a manner that will
bring a greater measure of security than we
can obtaln from arms alone deserves the very
best we can muster in the way of brains, ex-
perience, knowledge, and negotiating skill
as well as strong public and Congressional

support.
It is my conviction that the Arms Control

and Disarmament Agency has done much to
assist in attaining this objective through the
Strategic Arms Limitations Talks, as well as
through the work of the Conference of the
Committee on Disarmament at Geneva. The
work of this Agency is vital to future prog-
ress In these difficult areas and I anticipate
that it will be faced with new, additional re-
sponsibilities in the future.

Accordingly, I am forwarding herewith
draft legislation to authorize appropriations
for the Arms Control and Disarmament
Agency for another two years after the cur-
rent authorization expires on this coming
June 30. I urge the Congress to give this bill
its prompt and favorable consideration.

Sincerely,
RicHARD M. NIXow.

ADDITIONAL COSPONSORS OF BILLS
AND JOINT RESOLUTIONS

5. 936

At the request of Mr. Montoya, the
Senator from Arkansas (Mr. FULBRIGHT)
was added as a cosponsor of S. 936, a bill
to extend medicare coverage for out-of-
hospital prescription drugs.

5. 983

At the request of Mr. MonTOoYA, the
Senator from West Virginia (Mr. BYRD)
and the Senator from Oregon (Mr. HAT-
rFieLD) were added as cosponsors of S.
963, a bill to authorize the Secretary of
Agriculture to cooperate with and fur-
nish financial and other assistance to
States and other public bodies and orga-
nizations in establishing a system for the
prevention, control, and suppression of
fires in rural areas, and for other pur-
poses.

8. 1928

At the request of Mr. MonpALE, the
Senator from Minnesota (Mr. HuM-
PHREY) was added as a cosponsor of S.
1928, to designate the Lower St. Croix
River as a component of the National
WwWild and Scenic Rivers System.
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B. 2040

At the request of Mr. Boaas, the Sen-
ator from North Dakota (Mr. BURDICK)
was added as a cosponsor of S. 2040, a bill
to make the provisions of the Vocational
Education Act of 1963 applicable to indi-
viduals preparing to be volunteer fire-
men.

8. 3087

At the request of Mr. Javirs, the Sen-
ator from Massachusetts (Mr. BROOKE)
and the Senator from Massachusetis
(Mr. KENNEDY) were added as cospon-
sors of S. 3067, a bill to eliminate racket-
eering in the sale and distribution of cig-
arettes and for other purposes.

8. 3152

At the request of Mr. CHILES, the Sen-
ator from New York (Mr. BuckLEY) and
the Senator from Georgia (Mr. Gam-
pRELL) were added as cosponsors of S.
3152, a bill to amend the Internal Reve-
nue Code of 1954 to provide that no in-
terest shall be payable by a person to
whom an erroneous refund is made if the
erroneous refund is made due to error
by an officer or employee of the United
States.

8. 3182

At the request of Mr. Scorr, the Sen-
ator from Wisconsin (Mr. PROXMIRE) was
added as a cosponsor of S. 3182, a bill to
implement the Convention on the Pre-
vention and Punishment of the Crime
of Genocide.

EDUCATION AMENDMENTS OF
1971 —AMENDMENTS
AMENDMENT NO. 903

(Ordered to be printed and to lie on
the table.)

Mr. ERVIN (for himself, Mr. BAKER,
Mr. BENNETT, Mr. Brock, Mr. BYrp of
Virginia, Mr. EAsTLAND, Mr. ELLENDER,
Mr. GAMBRELL, Mr. GURNEY, Mr. HoL-
LINGS, Mr. JorpAN of North Carolina, Mr.
LoNG, Mr. McCLELLAN, Mr. SPARKMAN,
Mr. STENNIS, Mr. TaLmapce, Mr. THUR-
monp, and Mr. Tower) submitted an
amendment intended to be proposed by
them jointly to the committee amend-
ment in the nature of a substitute for
the House amendment to S. 659, a bill
to amend the Higher Education Act of
1965, the Vocational Education Act of
1963, and related acts, and for other pur-
poses.

AMENDMENT NO. 904

(Ordered to be printed and to lie on
the table.)

Mr. ERVIN submitted an amendment
intended to be proposed by him to the
committee amendment in the nature of a
substitute for the House amendment to
8. 659, a bill to amend the Higher Edu-
cation Act of 1965, the Vocational Edu-
cational Act of 1963, and related acts,
and for other purposes.

SOCIAL SECURITY AMENDMENTS
OF 197T1—AMENDMENT

AMENDMENT NO. 805

(Ordered to be printed and referred
to the Committee on Finance.)
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ADULT CATEGORIES OF WELFARE AND SOCIAL
SBECURITY

Mr. RIBICOFF. Mr. President, today I
am introducing an amendment to HR.
1 to assure that no recipient of Federal
payments under old-age assistance, aid
to the blind, or aid to the permanently
disabled receives less under title IIT of
HR. 1 than he or she is now receiving.
My proposal would also assure that pay-
ments made under these so-called adult
assistance categories are not reduced
when social security benefits are raised.

The debate over welfare reform has
focused primarily on the provisions of
title IV or HR. 1 which covers welfare
reform for families. The problems of the
aged, blind, and disabled are often over-
looked, even though title III of HR. 1
contains major changes in the programs
of public assistance for those in the
“adult categories.”

Under current law each State deter-
mines the level of assistance it will pro-
vide to needy aged, blind or disabled
persons. Title III of HR. 1 would estab-
lish a Federal program for these people
with nationally uniform levels of assist-
ance—up to $150 a month for an indi-
vidual and $200 a month for a couple.

Unfortunately, these amounts are less
than many States now pay and there is
no requirement in title III of H.R. 1 that
States must make supplemental pay-
ments where necessary to maintain pres-
ent benefit levels. My amendment would
assure that recipients receive no less ade-
quate benefits under title IIT of HR. 1
than they are now receiving, by requir-
ing States to make supplemental pay-
ments. These payments would have to
include the bonus value of food stamps
as well as an amount necessary to bring
adult assistance payments up to the lev-
els paid under the present system. This
amendment is similar to the one I have
already introduced as part of my pro-
posal for improving title IV or HR, 1.

The second part of my proposal estab-
lishes a pass-through mechanism to
assure that adult assistance payments
are not reduced when social security
benefits are raised.

At present most States require cut-
backs in welfare payments when social
security benefits are raised, under the as-
sumption that higher social security
payments decrease the need for welfare
assistance. Unfortunately, social secu-
rity payments do not provide benefits
adequate to obviate the need for welfare.
One million two hundred thousand aged
Americans must rely on old age assist-
ance—welfare—as well as social security.
In order to offset these welfare cutbacks
which are triggered by social security
changes, my proposal would require the
supplemental payment made by a State
to include an additional $4 monthly per
individual—$6 monthly per couple. This
amount is roughly equivalent to the 5-
percent social security benefit increase
provided for in H.R. 1. To provide a
measure of equity to those not on social
security and thus not ordinarily affected
by the social security triggering mecha-
nism, my proposal would also provide this
additional $4—$6 for couples—to those
persons not covered by the social security
system.
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Under the terms of my emergency wel-
fare fiscal relief bill, the costs of these
proposals, less than $100 million, would
be borne by the Federal Government
once a State reached its fiscal 1971 cash
public assistance outlays level.

AMENDMENT NO. 906

(Ordered to be printed and referred to
the Committee on Finance.)

Mr. HATFIELD submitted an amend-
ment intended to be proposed by him to
the bill (H.R. 1) to amend the Social Se-
curity Act to increase benefits and im-
prove eligibility and computation meth-
ods under the OASDI program, to make
improvements in the medicare, medicaid,
and maternal and child health programs
with emphasis on improvements in their
operating effectiveness, to replace the ex-
isting Federal-State public assistance
programs with a Federal program of
adult assistance and a Federal program
of benefits to low-income families with
children with incentives and require-
ments for employment and training to
improve the capacity for employment of
members of such families, and for other
purposes.

NOTICE OF HEARINGS ON
SETTLEMENT COSTS

Mr. SPAREMAN. Mr. President, for
some time now the Housing and Urban
Affairs Subcommittee, of which I have
the honor to be chairman, has been con-
cerned with the costs of settlement inher-
ent to home mortgages. Because of this
concern and, because this is a deeply in-
volved subject—in some instances cross-
ing State jurisdictions as well as involv-
ing areas over which the Congress has no
legislative jurisdiction—at my sugges-
tion, we included in the Emergency Home
Finance Act of 1970—specifically section
701 of Public Law 91-351, approved July
24, 1970—a provision which directed the
Secretary of the Department of Housing
and Urban Development and the Admin-
istrator of the Veterans' Administration
to undertake a study and make recom-
mendations to the Congress as to legis-
lative and administrative actions which
could be taken to reduce and to standard-
ize settlement costs. Section 701 of the
act further directed that this report be
sent to the Congress no later than 1 year
after enactment of the Emergency Home
Finance Act of 1970 or, in other words,
by July 24, 1971.

A preliminary report on the subject of
“settlement costs” was sent to Congress
on July 24, 1971, and, from that time on-
ward, we have anticipated, from one day
to the next, receiving the final report. On
the one hand, we could perhaps condemn
and criticize the administration—the De-
partment of Housing and Urban Devel-
opment and the Veterans’ Administra-
tion—for the delay in getting this report
to us. On the other hand, I, at least, am
very much aware of the difficulties and
complications which were involved in
this deeply complex subject and under-
stand that the administration needed the
time it has taken to get this report to us.

I am pleased to announce that the
final report was received on yesterday,
February 17, 1972. In accordance with
my original plans, I wish now to an-
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nounce that the Housing and Urban Af-
fairs Subcommittee of the Banking,
Housing and Urban Affairs Committee
will commence hearings on the issues
contained in the settlement costs re-
port, as well as any bills and other
proposals relating to this matter, on
March 1, 1972, in room 5302, New Senate
Office Building. Persons wishing to tes-
tify on the subject of ‘“‘settlement costs™
should contact Mrs. Othella C. Pompier,
room 5226, New Senate Office Building,
225-6348.

ADDITIONAL STATEMENTS

BUILDING FOR 1972 AND BEYOND

Mr. HANSEN. Mr. President, the De-
cember 1971, issue of Railway Age con-
tains an article that is most encourag-
ing to those of us throughout the United
States who believe that the Nation’s
railroads have a sigm.ﬁcg..nt role in our
future.

The article, entitled “Building for 72
and Beyond,” leads off with an interview
with the president of the Union Pacific,
the railroad that spans Wyoming from
east to west, and from west to east, with
8 double track.

President John C. Kenefick makes it
clear that the UP does not take lightly
its responsibilities as a prime mover of
America’s goods. He also outlines some
of the evidence that UP planners are not
looking just at the years immediately
ahead in their research and develop-
ment, but decades ahead.

The interview is followed by the article
entitled: “Union Pacific: Efficiency and
Service.”

Mr. President, I ask unanimous con-
sent that the articles be printed in the
RECORD.

There being no objection, the articles
were ordered to be printed in the REcorb.
as follows:

JoaN C. KENEFICK AND UNION PACIFIC:

BUILDING FOR "72 AND BEYOND

Q. In many respects, 1971 has been a pecu-
Har year for the railroad industry. How does
it add up for Union Pacific?

A, We haven't had a bad year, by any
means. At the same time, 1971 certainly
wasn't as good as we hoped it would be.
The UTU strike hurt, and hurt plenty—not
just for the 18 days we were shut down but
for the next month, because it took that
long for traffic to build back to pre-strike
levels. The West Coast dock strike created
problems. So did the coal strike, although
it didn’t hit us as hard as it hit some rail-
roads. And, frankly, in October business gen-
erally seemed to be slumping.

Q. Against that backdrop, how do you view
19727

A. Again, we hope we're going to have a
good year—certainly a better year than we've
had in 1971, But it's hard to predict busi-
ness levels under any circumstances—and we
have the continuing effect of the wage/price
freeze to consider.

Q. Under these conditions, what are you
planning for 1972 equipment and property
improvements?

A. Traditionally, about 76% of our capital
budget has gone for equipment, and we ex-
pect that ratio to hold up in 1972. Of course,
expected business levels have an effect on
our planning. Our p total budget is
about the same as our 1971 expenditure, or
approximately $100 million.
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Q. How about planning for improvements
beyond 19727

A. So far as equipment is concerned, we
don't see any dramatic changes coming. We've
had heavy equipment expenditures in recent
years—365 new locomotives and more than
31,000 freight cars in the past six years. In
general, our fleet is in good shape, We will
have a replacement program, plus whatever is
needed to meet hoped-for increases in vol-
ume. If our coal business Increases as we
expect it to, for example, we'll be acquiring
more open-top cars than we have in the past.

Q. And on motive power. ...

A. For the past several years, we've been
buying super-power, to the point where we
have pretty well saturated the service in
which these high-horsepower locomotives are
useful. Now, we will be concentrating on
units of less horsepower, with nothing bigger
than 3,000 hp in our 1972 program.

Q. Inevitably, there is the question of
electrification. . . .

A. We're making studies, in cooperation
with electric utilities and General Electric,
of mainline electrification from North Platte,
Neb., to Green River, Wyo., or perhaps to
Ogden. This is not outside the realm of
possibility. We’re serious about looking into
it. There isn't any set timetable for complet-
ing the studies, and frankly the amount of
money Involved scares me just a bit. But
that doesn’t mean that we won't go ahead
zlth this, because it does not look unattrac-

ve.

Q. UP has also been spending a consider-
able amount on fixed-plant improvements. . .

A. We’ve bullt Balley Yard at North Platte
and we've improved our East Los Angeles
Yard. We should be doing something in the
Pacific Northwest, but we haven't quite de-
cided what. We've completed our new diesel
facility at North Platte, and we have im-
provements under way on the locomotive de-
partment at Omaha. We've been making im-
provements at Pocatello, Idaho, and we're
planning changes at our Salt Lake City diesel
facility. We have studies in progress on in-
stallation of rip tracks at various points, and
we also have to improve our facllities for
heavy repair of freight cars. We're extending
sidings, particularly on the Kansas Division.
And I hope we can go along each year with
$1 million to $2 million for line improve-
ments, principally curvature reductions.

Q. UP is known as an operating man’s
rallroad—a railroad of super-power and heavy
trains. Is this a totally accurate image?

A. Are we committed to the big train?
Sure, we are—but that doesn’t mean we al-
ways run the big trains. If the demands of
the service can be met only by running a
light train, then we’ll run a light train. But
if we can provide the services the customer
requires and get good equipment utilization
with the big train, then we'll run the big
train. I don't think there’s anything unusual
about that. If we were in the trucking busi-
ness, we'd be plugging for triple-bottoms in-
stead of double-bottoms. If we were in the
tanker business, we'd be building bigger and
bigger tankers. If we were in the airline busi-
ness, we'd be buylng 747s. But for some rea-
son, In the railroad business it seems to be
a sin to want to run freight trains like the
airlines run 7T47s. Certainly, the bigger the
train you run the lower the cost. But you
don’t see the airlines putting a 747 on every
run, and we don't do everything on the
big-train scale.

Q. Would there be potential, for UP in the
kind of operation represented by a “Super
C" or a minitrain?

A, As I understand it, these operations are
designed to meet specific requirements that
couldn’t really be met in any other way. In a
congested area, for example, a minitrain can
eliminate delay, and of course this is good.

But our operation doesn't really lend itself
to much service of this kind.
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Q. What If you could run mainline trains
with smaller crews? Would this lend to a sig-
nificant increase in the number of trains
operated?

pﬁ. Maybe, but what do you gain by that?
Put it another way: If we have 150 cars to
move from Omaha to Ogden, 1,000 miles, and
we can pull them with one crew and get
there just as fast, I dolnt'tt; iee ang ;:aon why
we should pull them wi WO Cr :

Q. In thﬁ; operating context, will UP get
substantial benefit from work-rule changes
negotiated with the UTU and the Brother-
hood of Locomotive Engineers?

A. It depends on what you mean by sub-
stantial. Will we save a lot of money? No,
not a great deal. But to the extent that we
can have a more flexible operation, certainly
we will benefit by being able to give a better
service. 'm thinking now of the road/yard
and interchange provisions that were agrelecl
to and interdivisional runs. You know, were
not bashful about spending a half-mililon
dollars to take out a couple of curves and
save five or 10 minutes on every train that
goes over that route. So if we can get similar
time-savings in the terminals, and on inter-
divisional runs, it's worthwhile. Perhaps the
benefits are rather intangible, but that
doesn’t mean that they aren’t real.

Q. Some of these benefits will be a long
time showing up. In the meantime, cosis
keep going up. What can you do in this
situation?

A. We know we have to keep even, even If
we have to give wage increases that work out
to about 19 per month. So we do a num-
ber of things. We lengthen sidings so that we
can operate fewer but longer frains and still
move trafic efficiently. We modernize our
servicing and repair facilities. Hopeful, we
can further mechanize our mainteinance-of-
way-and-structures activity, We simply must
have improved equipment and/or improved
methods and procedures to improve pro-
ductivity. I would say that the workrules

agreements are a very small first step in the

same direction, toward improving pro-
ductivity.

What about this matter of improved equip-
ment? Are you satisfied with the extent of
the research-and-development work that is
being done?

A. I think we could do a lot better. For
instance, we're still working with the same
baslc freight car we had 50 years ago. I don’t
say that improvements have not been made.
They have been. But we are not moving fast
enough toward bullding the kind of equip-
ment that can give better service and be
cheaper to maintain.

Q. Will DOT's R&D effort at Pueblo help?

A. My impression 1s that this, so far, is
pretty much passenger-oriented—and we
aren't.

Where should R&D work be concentrated?
Railroads? Suppliers? The AAR?

A, It's difficult for individual railroads to
go very far in this area. Thelr resources
may be limited or their applications may be
limited. I don't know that the blg burden
should rest on the supply industry—though
the man who builds a better mousetrap can
be pretty sure he'll have a market for
it. I do think that a lot more of this kind
of work could be done through the AAR—and
I'm glad that the AAR research department
is being beefed up, with a substantial in-
crease in its 1972 budget. There is, of course,
another area where valuable R&D might be
done—and that by the Federal government.
When you consider what government spends
on research involving aircraft and highway

construction, well . . .
Q. Does this reflect the mneed for better

understanding of railroads on the part of
government?

A Perhaps it does. I guess we may still
be considered as a stodgy Industry. But I'll
guarantee you that we're a lot less so than
we were 20 or 15 or 10 or even five years ago.
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Q. If there is an educatlional job to be
done In government, how about the one
that remains to be done in the industry it-
self—the recruiting, training and retaining
process to keep the executive pipeline filled?

A. If I had one single, major worry in
my job, it would be in doing what you refer
to—keeping the executive pipeline filled.
I suppose if there's any single job a president
should do that’s more Important than all
the rest, that's it. But, to answer the ques-
tion: We are recruiting, and we're having
reasonable success. We're trying to get a han-
dle on the training problem. I'm not satis-
fled that we have been doing all that we
should have been doing in this area.

Q. What directions will training pro-
grams take?

A. I've been grappling with these prob-
lems for the past 10 or 15 years. I wish I
had the answers. College and university grad-
uates can be rather easily blended into an
organization in marketing areas, finance,
law, accounting. But the operating side is
the big one, when we talk about personnel
infusion. And it's tough, bringing these grad-
uates Into the kind of training program
that you need in order to develop operating
officers. -

Q. It sometimes takes a rare breed. . .

A. It sure does. And yet, I don't know how
you become a good superintendent without
having been a tralnmaster, or how you be-
come a good general manager without having
been a superintendent. I'm not rigid on this
concept—but the problem is there and it has
to be recognized.

Q. One area where the school/work transi-
tion is a little easier might be the com-
puter room. What do you want computers
to be doing for you five years from now?

A. In one word, more.

Q. Specifically?

A. We hope to get a much better handle
on car utilization and distribution, We hope
to get much better information on costs, on
a current basis, for control applications. And
we hope to get more and better information
about our trafic—where we're getting busi-
ness, where we're losing it, where we should
be getting business and aren’t, how our pro-
fitability works out, how our sales effort
stacks up in terms of effectiveness.

Q. On this matter of profitability. UP has
recently set up its TOFC/COFC operation on
& profit-center basis, . .

A, We have, and we think this is work-
ing out well. Let's be modest, though, and
say that there's nothing really new about
this: The New York Central did it about 10
years ago, and the systems are about the
same.

Q. Why pick TOFC/COFC as a starter?

A. First, we thought it was possible to get
a good fix on figures. Second, we knew that
there were enough variables to make changes
significant—changes that can be made and
controlled by our managers. In other words,
with TOFC/COFC you can't say “Well, I made
money yesterday and I'l make money the
same way tomorrow.”

Q. How about setting up other profit cen-
ters?

A. We may. But this depends on where you
need the concept and how you use it. Take
the coal business. Very soon, the bulk of our
coal business will be moving in unit trains.
When unit trains are set up, you have a cer-
tain standard set of conditions, as to volume,
speed, frequency of service, and so forth.
There's a price attached to the service. So
long as all the standards are met, your profit
isn't going to change much. There just isn't

much you can do about it. But with TOFC/
COFC, you have all kinds of varlables—
traffic  balance, flow of empties, terminal
costs. These things can vary all over the lot.
You could discover that you made money
vesterday on piggy-back, and that would be
no indication whatever that you would be
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making money tomorrow, So, we assigned all
TOFC/COFC revenues to the profit center.
Then we assigend all the expense that could
be specifically attributed and controlled—
trucking expense, equipment expense, in-
cluding a per diem on cars regardless of who
happens to own them. We charge the center
with a rate per car-mile, loaded or empty,
which is close to the system average revenue
per car-mile, loaded or empty.

Q. What does this give you?

A, Well, what happens on the bottom line
Is not necessarily an indication of absolute
profitability, but it does give us a base for
comparisons, Since we've been using this
system, that bottom figure on the TOFC/
COFC has turned from a deficit to a profit.
Now, I'm not sure in absolute terms that we
had a deficit in the beginning. I'm pretty sure
we don't have one now, because, if any-
thing, we're charging the profit center a bit
too much on line-haul, Where did the im-
provement come from? Our people say it has
come largely from improved equipment utili-
zation., When you put their feet to the fire,
they're more careful about cross-hauling
empties, things like that.

Q. Is this to a point where the profitability
of individual moves can be judged?

A, We want to get it to that point. There
are too many areas now where you know you
have a can of worms—but you can't find
and isclate the worm that's causing the prob-
lems. We're getiting into responsibility ac-
counting, on a railroad system basis, and the
aim of this Is somewhat slmilar. We have to
know where the specific problems are.

Q. Is this also a complicating factor—isola-
tion of cost and profitabllity—in rate-in-
crease situations?

A, There's no question but that some in
the industry haven't done elther their cost
homework or their marketing homework.
There's no question, either, about future rate
increases. If the scheduled wage increases
go into effect, obviously there will have to
be rate increases. There's no other way for
the Industry to stay solvent. Oh, UP might
last a little longer than some, but , . .

Q. Do we see more across-the-board in=-
creases—or is there a chance for selective
adjustments?

A, To begin with, we estimate the cumula-
tive effect of across-the-board freight-rate
increases at 38% since 1960, with most of
that coming since 1967. In the same period,
the consumer price index has gone up by
38.8%—and the cumulative effect of railroad
wage-rate increases adds up to 79.1%.

As to how we make increases, If we could
sit here and make rates without worrying
about anything but UP local rates, I don't
think we’'d ever go for an across-the-board
increase. There are just too many factors
that should be taken into account to han-
dle a price increase in this fashion. Com-
petition—intermodal and in the customers'
market—is one factor. You also have to
consider the sensitivity of some commodi-
ties and movements. For instance, we have
situations where we're making a decent
profit on trafic and where we'll continue to
make a good profit as things stand. But the
rate is at a level where if we go any higher,
we're going to lose the business. The prob-
lem, or cne of them, is that railroads have
not been able to agree. And when we con-
sider the time-lag involved in ICC rate pro-
ceedings plus the immediate need for more
revenue, we tend to get desperate and go for
the across-the-board increase, to avold any
further delays in arguing among ourselves.
Then, we make the holddowns or roll-backs
wherever they seem most needed.

Union PaciFic: EFFICIENCY—AND SERVICE

If you think of Union Pacific as a trans-
portation machine, an operating man’'s rafl-
road, a prime example of what efficiency can
do, you are right. But If you think of UP
only in those terms, you are missing half the
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story. UP is also coming into its own as a
market-oriented railroad with a healthier-
than-ever regard for customer needs. And
its performance in recent years is evidence
of both operations and service orientation:

UP takes a train and runs it. Its average
length of haul Is 640 miles, or about 140
miles greater than the industry average.
Over the past five years, however, UP has
been able to hold its freight train-miles
constant while gross ton-miles have in-
creased substantlally. Tons-per-train are up
by more than 16%. Ton-miles per employee
are up from a 1,268-to-1 ratio to 1,620-to-1.

Capital-spending programs have created a
transportation capability which UP regards
as second to none. In the 1966-70 perlod. UP
expenditures added up to more than $738
million, and 1971 programs will boost that
figure by about $100 milllon. UP and its
customers have gotten quite a bit for the
money—including 365 new locomotives, 31,-
399 new freight cars, the $20-milllon-plus
Balley Yard at North Platte, Neb., with its
$10-million diesel facility, and a $2.8-mlllion
yard improvement at East Los Angeles. The
average age of UP's 71,000-car fleet is 11.3
years; well under the indusitry average of
144 years. And on a basis of equipment-
investment-per-revenue dollar, UP spending
in the past five years has run 18 cents per
dollar, more than twice the industry aver-
age.

gOpera.t!.ng men, marketing men: Tradi-
tionally, the route to the top at UP's Omaha
headquarters has been through the operating
department. It still is—but with a couple of
differences, For one, John C. Kenefick has
been more of a boomer than most recent UP
presidents—with a service record that in-
cludes Rio Grande. New York Central and
Penn Central (in addition to a post-war,
five-year hitch with Union Pacific). For an-
other, both Kenefick, and UP's vice presi-
dent-operations, Willlam J. Fox, talk and
act as much like marketing men as like
operating specialists.

Bill Fox, for instance, will begin a conver-
satlon with the observation that “service has
to be our first consideration”—and he means
it. He is openly critical of rallroads generally
(and historically) for being “too rigid about
schedules.” It 1s with a certain pride that
he notes UP “has no gualms about changing
or adding schedules, if that's what the serv-
ice requires.”

Fox knows costs. He is well aware that
“you always get in trouble if you over-train
in any direction,” and he goes down the
line with UP’s emphasis on the blg train.
But it was also UP that set in motion new
schedules from North Platte fto the West
Coast—4,000-ton-or-under, high-speed sched-
ules that get runthrough traffic off in a hurry
and may pick up a full day on delivery of
late-arriving business from connections.

Fox shrugs: “We know we suffer on costs
when we run trains of 4,000 tons. But we
realize that our connections may encounter
problems such as weather, or any other con-
ditions that may affect on-time operations.
Our objective is to accomplish on-time de-
livery and we will increase horsepower and
reduce tonnage, if necessary, to do so. We'll
adjust schedules for as short a perlod as 30
or 60 days under certain conditions to do
this. We don't advertise it—we just do it.
The traffic may originate on a connecting
line, but we still regard it as our obligation
to get 1t on-time.”

Rising to the occasion, UP style: In effect,
that is one more challenge for an operating
group that is used to challenges. Ever since
Gold Spike days, a century and more ago,
UP has had a tough and hardy breed In
the operating department—and it is not
surprising, since UP offers just about every
operating condition on its 9,600-mile system,
including plains rallroading, mountain rail-
roading, rallroading at sea level and up to
about 8,000 feet, rallroading where the tem-
perature goes to 120 above and 40 below.
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Last summer, however, UP’'s operating peo-
ple experienced something new, even for
them—rallroading without regular crews,
when the United Transportation Union
called the walkout that eventually stretched
over 18 days. It was a trying time—but a time
in which UP proved something to itself.

Union Pacific did not just fold up. When
the strike began, supervisory crews were as-
signed to clean up the rallroad, and on the
gecond day of the strike more than 60 tralns
operated. Other roads took UP deliveries and,
despite its own situation, UP said it would
accept deliveries when connecting lines were
later faced with the spreading UTU walkout.
UP also found the opportunity to experi-
ment with a real runthrough—fiylng a su-
pervisory crew into Los Angeles to bring a
traln all the way to North Platte, with only
the required rest stops, meal stops and serv-
icing inspection stops.

This ability to maintain a degree of train
operations, however, was not the only suc-
cess that Fox and his people were able to
record. Again using supervisory personnel,
UP was able to do “a tremendous amount of
work” at the new North Platte dlesel facil-
ity—and the diesel fleet was in great shape
from an availability standpoint when the
strike ended. Meanwhile, mainline rail relay
programs proceeded almost as if there were
no strike, On one particular project—rail-
laying on the approaches and through &
tunnel—UP estimates it saved about 50%
of the normal labor cost: With traffic at such
reduced levels, Fox recalls, “We zipped right
through."

Costs—and benefits: UP’s vice president-
operations is eautious, but hopeful, on the
benefits that may come from work-rule
changes now negotiated. Obviously, there will
be expenses Involved in implementing the
changes—for example, in working out inter-
divisional runs through home terminals, On
the plus side, however, Fox sees gains in the
provision under which a crew making a de-
livery need not fill one track before doubling
to another track. He likes the provision by
which a road crew may deliver its train intact
to a connecting line: “On a runthrough,
we've all had to use a yard crew on the yard-
to-yard move. Say the crew just came on
duty. They have eight hours to work—and
maybe they're not really in a hurry to get
that train delivered, But if the road crew
goes through to the receiving line’s yard?
Well, the road crew wants to get the job
done and go home."”

Fox is also optimistic about the service im-
provement that may be possible with longer
road-crew runs: “Maybe you save only a few
minutes on the change of crews itself. But
when you consider the time involved In
slowing a heavy train and then starting it up
again, you have something like 20 minutes
on every crew change. Add up the number
of changes on a through train, and you come
up with a considerable time savings.”

Service improvement ls not just the re-
sponsibility of the transportation people in
Fox's department. Service improvement is
also what it is all about for Chief Mechanical
Officer F. D. Acord and Chief Engineer R. M.
Brown, And the programs which they have
under way and planned for 1972 reflect this,

Mechanlcal improvements: Frank Acord,
for example, is well along with a multi-phase
upgrading of UP's locomotive servicing and
repalr facllities, a project that began with
construction of the North Platte shop and is
continuing with conversion of the locomotive
department of Omsaha Shops to component
rebuild. UP is also looking closely at the
possibilities to converting aging GP9 units
in-house. Like a number of other roads, UP
will be needing replacement power in the
low-to-midhorsepower range, 1,750-t0-2,000-
hp, for yard, road-switch and local-service
use. And if the declsion is to convert rather
than by new, UP could get started as early
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as next spring with perhaps as many as 50
units scheduled.

Meanwhile, UP will be acquiring 70 road
units in "72, all 3,000 hp, with 50 coming from
EMD and 20 from GE. Several considerations
entered into the decision to go for what, com-
pared with the 6,600-hp Centennial units, is
light power. One prime factor: The develop-
ment of runthrough operations, and the fact
that some connecting lines just cannot
handle UP’s biggest power.

Runthroughs, Acord notes, are also having
thelr effect in another area—standardization.
And, while transportation officers have asked
for more uniformity in control-stand equip-
ment and the AAR has adopted a standard
for new power, UP's CMO is more concerned
with standardization of electrical wiring: In
the past, he will concede, UP itself has been
& major offender in this respect—but that
does not keep him from declaring that today
“there are just too many different schematics
to have to contend with.”

Like mechanical-department officers every-
where, Acord chips in with a tart comment
on product quality as it affects both locomo-
tives and frelght cars. But he is optimistic
about quality-control improvements on
power—and he puts a good share of the
blame on the railroads themselves for what-
ever shortcomings there are on cars: “Rail-
roads have a habit of trying to beat the price
down—in effect, sacrificing quality for quan-
tity. What we ought to want Is a beefing-
up of car materlal so the car will last, and so
that a lot of maintenance problems can be
designed-out.”

As for basie car design, both Fox and Acord
can come up with a number of proposals—
involving such things as Improved truck
suspension for high-speed operation, air
brake hose connections that won't part when
long cars negotiate curves, and brake shoes
that promise longer life,

Engineers plan for '72: On the engineering
side of the operating department, a number
of projects on tap for "72 will also be almed
at providing the plant that makes better
service possible—projects that include ex-
tensive lengthening of sldings, easing of
reztrictive curves and imporvement of signal
systems, in addition to the normal, heavy
UP programs in welded-rail installation, tie
renewal and surfacing.

The ability to operate at higher speeds and
with greater operating efficlency should be
the result. Fox points, for example; to sub-
stantial operating benefits (Iin good weather
and bad) stemming from installation of CTC
on the heavy-traffic, double-track Salt Lake
City/Ogden line, He notes that siding exten-
sions in several areas are, In effect, creating
long stretches of double-track. As for oper-
ating efliciency, both engineering and me-
chanical improvements are enabling UP to
make a highly-effective showing with re-
mote-controlled mid-train motive power. In
one particular operation in the Northwest,
this kind of powering has made it possible
to handle with three trains traffic that used
to require five—and handle it well. Thus far,
UP’s operating people have not used the mid-
train units in coal or ore unit-train service—
but Fox is looking forward to the opportu-
nity. It will present, he feels, just one more
way of moving business better.

Bob Brown, UP's chief engineer, says next
year's rail, crosstie and surfacing programs
will be comparable to last year’'s. Plans call
for slightly more than 200 track miles of new
rall, almost all of it in continuous welded
rail. Another 36 miles of new rail will be laild
in curves and approximately 140 mlles of
track will be relaid with heavier second-hand
rail. Nearly 700,000 new crossties will be in-
stalled as replacements and 900 miles of out-
of-face track surfacing and lining work 1s in
the schedule.

TUnion Pacific will press forward on its long
range curve elimination program concentrat-
ing on the hottest part of the railroad—the
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Wyoming division. There, wherever possible,
curves are being eliminated entirely, or re-
aligned to a maximum of one degree, 20 min-
utes, complete with high-speed spirals. When
the program is completed UP will be able to
run its long, super-powered trains across
Wyoming with the throttles wide open.

Brown's engineers are also tackling another
challenge presented by UP’s long trains on its
heavy-traffic line leading from the Kansas
City gateway to North Platte, Many existing
sidings on the single track line are too short;
delays result. Solution: Lengthen sidings to
handle today’s mile-and-a-half-long trains.

Brown also has some well-reasoned
thoughts on the effects of recently an-
nounced FRA track standards. He doesn't like
them, as he feels that many of these costly
standards are more demanding than neces-
sary for safety of operation.

UP engineers are now conducting a mile-
by-mile system survey to determine the in-
itial cost and additional annual maintenance
cost to comply with the FRA standards. Un-
der the preliminary standards proposed by
the FRA last June, UP estimated their cost
would be as high as $15 million to comply
and 85 million annually to maintain.

Although the final FRA standards are not
as rigid as those originally proposed, the cost
involved to comply and maintain is still
going to be extremely high. These are costs,
Brown points out, for a rallroad with a re-
putation for being one of the best, if not
the best maintained in the industry. (UP has
consistently ranked number one of the major
roads in the nation in FRA's own records for
the fewest derallments caused by track defi-
ciencies.)

Hardest hit by the new standards will be
switching terminals and secondary branch
lines where tracks are now maintained for
an operating speed of 15 mph. Under FRA'S
track classifications, the rallroads must

choose between upgrading all such tracks to
25 mph track standards or reduce the allow-
able operating speeds to 10 mph. The result,

says Brown, will be either a greatly slowed
operation in the face of increasing competi-
tion and reductions in the hours of service
laws, or costs of upgrading which would turn
many marginal branch lines from marginal
to deficit operations.

Selling the service: How much business
will UP be handling in 1972? Vice President
Traffic R. F. Pettigrew and Vice President—
Sales and Service W. P. Barrett are confident
that traffic will be up—Ilike most salesmen,
they are optimistic—but they are also be-
ing careful not to go overboard on their
forecasts.

At this point, several specific commodity
areas seem to be strong. With three major
producers planning to expand their op-
erations in 1972, UP should have a signifi-
cant increase In soda ash movements. Lum-
ber looks good, as the housing market picks
up. Canned goods traffic should show in-
creases. Movements of automobiles and auto
parts may be on the upside, as UP trles to
improve its market penetration. And just
about everybody at UP is looking for a
boom in coal traffic. Coal reserves in UP
territory can only be described as tremen-
dous—and with the demand for low-sulph-
ur coal growing stronger each year, all that
is really needed is a quickening of the pace
of mining operations.

In the past, UP traffic people have done
a remarkable job with their revenue fore-
casts, usually coming within 1% of actual.
And, while it may be hard to improve on
that record, UP will be trying. For one thing,
Pettigrew's department is developing =
stronger commodity-oriented approach to
traffic-building. For another, the sales or-
ganization has been revamped, with the
appointment of eastern and western super-
region general traffic managers to whom re-
gional sales and service people report.

One other point of sales emphasis has
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been in the Pacific. The road opened an
office in Japan in 1966, went into Taiwan
the next year. Each year the effort was ex-
panded and now UP has traffic representa-
tion in nine countries on the far side of the
Pacific. An office In Alaska was opened in
1969. Within the U.S. there are nine inter-
national trade departments from coast to
coast,

Improving management: Controlling a
trafic operation the size of UP's is a major
task in itself—with over 900 people in the
department. But Bob Pettigrew and Walter
Barrett are convinced that changes being
made will result in improved traflic manage-
ment and tighter control on revenue pro-
duction and expenses.

Esszntially, UP is moving toward a setup
in which each region will have its own rev-
enue and expense goals and budgets. Basic
corporate goals on profitability are, of
course, set at the top, and the traffic de-
partment develops Its goals accordingly
with three specific objectives—profit, growth
and leadership in market penetration. Once
these targets are set, then it becomes a mat-
ter of planning strategy as to how each
region can hit them.

In looking at 1972, UP is cautious, Bob
Pettigrew admits to certain reservations
about the state of the economy. Some cus-
tomers, he notes, “are just not overly op-
timistic."

Walter Barrett comes to similar conclu-
slons: A number of economic indicators
seem to be pointing to an upturn—but feed-
back from UP’s far-flung sales force “doesn’t
give us as rosy a projection as the charts
would lead us to expect. So far as the eco-
nomy is concerned, there seems to be a dif-
ference between public utterances from the
experts and private conversations with our
customers.”

A Ekind of basic conservatism shows
through, too, in several other areas. On
TOFC/COFC, for example, UP can afford to
be enthusiastic. It is outperforming the na-
tional averages, it is still doing well in trans-
continental Plan 1 piggyback, it maintains a
substantial volume of forwarder traffic, and
it has seen significant growth in import/ex-
port containerization. Studying UP's terri-
tory, an outsider might assume that there is
good potential for Plan 6 operations,

But the UP looks at Plan 5 proposals very
carefully—for economic reasons, of course,
but also because UP is concerned about the
over-all, long-range effects of such proposals.

Then, there is the matter of rate-making
and regulation. With proposals being ad-
vanced, through DOT, to tinker with the
established committee approach to rate-
making and with other proposals calling for
abolition of the ICC or its merger with other
agencies, UP remains cool. Pettigrew, for
one, can generate very little enthusiasm for
a system that would turn each railroad loose
to go its own way on rate-making. The com-
mittee format, he points out, provides for in-
dividual action if a railroad feels so in-
clined—but at the same time it helps to
maintain stability in pricing practices. Bar-
rett agrees—observing that “there’s nothing
to stop anybody from acting on his own, Iif
he has the knowledge and the courage to do
it.” As Barrett sees it, the most important
contribution of the rate-bureau setups may
be that “it serves as a forum for the ex-
change of views on rate proposals.” But he
will also agree that “perhaps the bureaus
have not been used as effectively as possi-
ble, Perhaps they haven't really lived up to
their potential. And, while the fallure of &
committee to approve a proposal is not all
that inhibiting, disapproval is probably some-
times used as & shield or as an excuse.”

Still another area in which UP has been
slowly building is that area called tralning—
but this may change, and in a big way. UP
has been working with Cambridge Research
Institute on departmental studies, and the
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rallroad’s own personnel department is
thinking in terms of a considerable setup in
training programs with an emphasis on the
traffic operation.

Target: Growth: Also getting a stepup is
UP's marketing and costing function, the
bailiwick of Dr. R. C. Prettl, vice president-
marketing. With one element of his group
concerned with market investglation and
another involved in broad costing programs,
Reno Pretti runs a busy team—and his ap-
proach is both realistic and optimistic: “As
& railroad, we're part of a mature industry,
and there are certain relatlonships we’'re
more-or-less locked into. So it’s possible that
we may not have growth much exceeding
the growth in GNP. But we're sure going to
try for it.”

Neither the market work nor the cost work
is markedly different from what a number of
other roads are doing. On the market side, for
instance, a dozen commodity areas have been
set up to cover about 95% of the traffic most
important to UP. The significant thing may
be that there is follow-through. As Dr. Pretti
puts it, “For the first time, we're getting a
real grasp of alternatives, We're getting a
cost/profiit orientation into the sales effort.
We're doing post-audit on descision-making.
Too many declsions, you know, are made and
then forgotten. But if we make a move, we
want to know if volume and profitability are
up to expectations—and we want a quick
reading, so we can make whatever changes
might be necessary.”

In their work, Dr. Pretti’s people are look-
ing at everything from coal to TOFC/COFC,
and from the rapidly changing import/ex-
port market to problem-traffic that does not
vield an adequate return. They are also in-
volved in equipment budgeting, studying
data on utilization and profitability of spe-
cific types of equipment, making cash flow
and yield analyses, and probing the future
with market projections over the 15-to-20-
year life of the equipment being considered.

UP’s vice president-marketing tends to get
just a bit impatient with some of the in-
dustry's traditions—including the one that
says a rallroad should wait for a market to
develop and then see how, or if, it can be
served. His instant case-in-point: The mar-
ket In modular housing. “This could be big,”
Dr. Prettl argues, “and now's the time to be
innovative in transportation service. The
modular-home builders right now are de-
bating how they're going to operate, whether
they're going to go for centralized plants to
maximize transportation. Sure, this is no big
market today. But how about tomorrow? This
is a situation in which railroad thinking has
to be geared to what's not there—yet.”

Moving ahead with MIS: If there is one job
which has its finger in the whole pie at UP,
it would have to be J. L. Jorgensen, director-
managment information services. Jorgensen
operates in a kind of solitary splendor, in the
12-story, $5.5-million modern architecture
addition to the massive brick general office
bullding that has served UP in Omaha since
1911. But while he and his staff may be
physically removed from the rest of GHQ,
while other departments are moving in, what
the MIS department is doing will be touch-
ing just about every function on the rafl-
road.

In the railroad management-information
field, Jorgensen notes a couple of trends.
The obvious one is that the old system of
cyclical reports is glving way to a more
management-oriented system in which the
basic accounting requirements are satisfied
while management iz given a data base from
which it can draw what it needs. The sec-
ond trend may be less obvious—but Jorgen-
sen's studles of other systems show a tend-
ency to emphasize one aspect at a time, and
it is this trend that UP is going against. On
UP, three principal systems are being pro-
gressed simultaneously—COIN, for complete
operating information; FICS, for financial
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information and control; and a comprehen-
sive traffic information system.

The whole development, however, i1s being
advanced in phases. Implementation com-=-
mitments are made on a six-to-12-month
basis. Planners are looking down the line,
years ahead, to determine what will be
needed and how to get it. At the same time,
an interim-results approach is being used in
which each step has to show results before
the next step is taken.

COIN, for example, incorporates the stand-
ard on-line data collection, tracing capability
and message-switching capability of similar
systems, It is being expanded, to provide for
more fleld input with greater data integrity
to satisfy the demands of the operating de-
partment for better Information, Next sum-
mer, UP will be implementing a terminal
information system. A jolnt effort with op-
erating and accounting, the terminal system
will integrate operating functions and the
clerical functions of the yard and agent.
Waybill preparation will also provide for the
basic input data to the information system.
PICL will be put on the computer too in the
UP’s Phases I and II.

FICS is also a multi-phase project belng
developed jointly with accounting and re-
quiring participation from all levels of man-
agement. Data collection has been going on
for a couple of years—but it is now being
tallored more to management needs, as an
ICC-accounting orlentation is being changed
to a management-accounting orlentation.
With FICS, a number of things will become
possible. Answers that are hard to come by
today will be made much more easily avall-
able. UP wants to be able, for just one ex-
ample, to pin down unit costs, marry this
with other operating data and come up with
an exact output on the profitability of a cer-
tain train or the profitability of a certain
customer’s traffic.

NEEDED: BETTER COST DATA

Much the same story could be told about
the trafiic information system now belng de-
vised with the trafic department. UP's file
covers five years of waybill data, and all
kinds of route and patron and commodity
information can be pulled. But, says Jorgen-
sen, the weakness now is in the cost base:
“It's not as precise as it should be.” What
UP hopes to develop is a far more reliable
cost base interfaced with revenue account-
ing information and supported by an op-
erating data base—which would provide al-
most unlimited data-retrieval capability for
decision-making purposes.

Tow TOPS fits In: Like several other
roads—including Burlington Northern and
Missouri Pacific—Union Pacific has Southern
Pacific's TOPS package and is building onto
it. And, while Jorgensen has nothing but
praise for the basic design logic of TOPS, he
also has no qualms about making the adapta-
tions which UP believes it needs. TOPS, he
will note, was designed specifically for SP—
and “while there are common functions,
things get different down at the nitty-gritty
level. On the application side, you do have to
vecognize problems created by different oper-
ating environments.”

Is this going to be a handicap to the event-
ual development of comprehensive inter-road
data exchange? Not at all, Jorgensen con-
tends: “You can't prevent individual rail-
roads from going their own way. Needs dif-
fer, and the state of the art is constantly
changing. You also get involved with basic
management policies—for instance, should
or should not you set up to permit a ship-
per to have direct access to your computer?
The important thing is that you maintain
& common data base so that information can
be exchanged without having to go through
all kinds of complicated processes. We're go-
ing to maintain this common data base, and
I think it's safe to say that all roads work-
ing with TOPS are trying to do the same
thing.”
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Jorgensen will also point out that UP has a

. top-level steering committee working on the

over-all goals of management-information
systems—a committee consisting of Bill Fox,
Bob Pettigrew, Controller J. P. Deasey and
Jorgensen. “Rapport,” Jorgensen says, ‘Is
the key. Without the support of these men
and Mr. Kenefick, nothing we have discussed
would be possible.”

And rapport, these days, seems to be the
key to a lot of things at Union Pacific.
Most of the top-management people at
Omaha today came into their present spots
within the past several years—and it has
been a happy blending, starting at the top
with John Kenefick (who left UP in 1952 as
an assistant trainmaster and returned 16
years later as vice president-operation) and
extending through a veteran, career-UP man-
agement team.

Put this kind of cooperative effort to work,
stir in UP's dedication to maintaining power
and equipment and plant in Class A shape,
add the vitality of UP territory—and you've
got yourself quite a railroad.

A CHRISTMAS EDITORIAL BY VIR-
GINIA WELDON KELLY

Mr. ERVIN. Mr. President, on Christ-
mas Eve the Long Beach, Calif., Press-
Telegram carried a Christmas editorial
entitled “Be Ye Kind One to Another,
written by one of the Nation’s most gifted
journalists, Virginia Weldon EKelly, of
Washington, D.C., who reports and com-
ments on the national scene for some of
the leading newspapers of the Nation.

The editorial expresses Mrs. Kelly's
faith that man and the universe are not
the haphazard products of blind atoms
wandering aimlessly about in chaos, but,
on the contrary, are the creations of God.
As a consequence, the editorial merits the
widest possible dissemination. I therefore
ask that it be printed in the body of the
RECORD.

There being no objection, the editorial
was ordered to be printed in the RECORD
as follows:

Be YE Einp ONE TO ANOTHER
(By Virginia Weldon Kelly)

Christmas celebrates the birth of Jesus who
understood the human heart. One evening
when He crossed the Sea of Gallilee, there
was a storm. He asked his friends, “Why are
ye fearful, O ye of little falth?" The ques-
tion and reproof revealed that faith is the
cure for fear.

The Psalm afirmation “God is my light and
salvation; whom shall I fear?” has been
proved by oppressed Christians and Jews in
our century.

French bio-chemist Jacques Monod, Nobel
laureate, has no faith in God. In his best
seller “Chance and Necessity"” he states that
man is an accident based on chance per-
petuated by the necessity of chemical reac-
tions.

He declares that religions and phllosophies
from Plato to Marx are based on mistaken
assumptions. Monod asserts that the only
correct philosophy is seclentific objectivity,
the condition of “true knowledge.”

Einstein did not accept the quantum
theory's “principle of uncertainty” as a
necessary concept. Many modern physicists
disagree with Monod.

He does not reveal why sclentific objec-
tivity is superior to faith in God or how the
two can be equated.

Bt. Paul sald “Faith is the substance of
things hoped for, the evidence of things not
seen.”

No one can disprove the omnipotence of
God, the “persistent energy of all things,”
who is still creating the universe, who reveals
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Himself as man is able to comprehend Him.
For Christians, Jesus Christ is the mountain
top of revelation.

If we love and praise God in good and sor-
rowful times, if we belleve God 1s always in
charge, if we see the Christ Spirit in all men,
and struggle to express this radiance in our
lives, if we belleve God was with us at birth
and will be with us when we enter a new
life in eternity, we aspire to Christian faith.

Our Christmas wish is that all Christians
will remember Jesus’ words:

“God loved the world so much that He
gave His only son, that everyone who has
faith in Him may not die but have eternal
1ife.”

JAY RANDOLPH, SPORTS DIRECTOR
AT KSD, ST. LOUIS, MO.

Mr. BEALL, Mr. President, all of us in
this body are keenly aware of the su-
perior oratorical ability possessed by the
distinguished senior Senator from West
Virginia (Mr. RanporpH). In his out-
standing legislative career, he has artic-
ulately espoused countless causes that
have contributed much to his State and
the Nation.

Few of us realized, however, that his
eloquence had been inherited in such fine
fashion by his son. But such is the case.
Jay Randolph, an announcer with Na-
tional Broadcasting Co., has catapaulted
into prominence with his fine analysis
of the just-completed XI Winter Olym-
pics held at Sapporo, Japan. Senator
RanpoLPH's son, formerly the “voice of
West Virginia University sports,” and
more recently sports director at KSD-TV
and radio, was tapped by NBC for this
prestigious event because of his excel-
lent record behind the microphone in
such sports as golf, basketball, soccer,
hockey, baseball, and football. Jay more
than lived up to his impressive creden-
tials with this crisp, informative, and en-
joyable description of the Olympic action.

I ask unanimous consent that the rel-
evant section of J. Suter Kegg’s fine col-
umn, “Tapping the Eeg" which appeared
in the February 13, 1972, Cumberland
Sunday Times, be printed in the Recorp,
so that Senators might read of the ac-
complishments of Jay Randolph, and
share the pride of his illustrious father,
Senator JENNINGS RANDOLPH.

There being no objection, the article
was ordered to be printed in the REcorp,
as follows:

TarPING THE KEG: JENNINGS RANDOLPH,
oLympPIC TV FAN
(By J. Suter Kegg)

Jennings Randolph, West Virginia's sen-
for senator, has long been Interested in ath-
leties but he has a special reason for not
wanting to miss any of the winter Olympic
action on TV. It's not that he's wrapped up
in winter sports to the extent he knows
everything about the contestants. He's more
interested in hanging on every word uttered
by one of the commentators.

Sen. Randolph not only likes the sound
of this certaln announcer’s voice; he thinks
he’s the type of man he'd be proud to call
his son. In fact, that's exactly what he calls
him

Jay Randolph, who served as the Voice of
West Virginia University sports for a couple
of years in the 1960s, hit the big time after
leaving Morgantown and was tapped for one
of the Olympic announcing jobs in Japan
by NBC. His cohorts are Curt Gowdy, Jim
Simpson and Al Michaels, Former Olympians
Peggy Fleming, Billy Kidd, Terry McDermaott
and Art Devlin are the color commentators.
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Jay, who resembles his father, was
scrubbed from two big golf tournaments by
NBC in order to make the coveted trip to
Sapporo. He had been scheduled to do the
Dean Martin Open and Bob Hope Desert
Classic.

Doing the golf telecasts is fun for Jay
because he loves the game so much. In fact,
he might have been on the four as a player
had not his father put the clamps on him
as a 20-year-old and insisted on him finish-
ing school. Jay got his degree at Salem Col-
lege, the Senator's alma mater.

Jay was a scratch player and made the
amateur tour. He was a colleglate conference
champ and won the European Air Force
title but it was in Cairo where he made his
biggest splash, copping the Egyptian Ama-
teur in 1856

Eddie Barrett, who was director of sports
information at WVU when Randolph was
doing the play-by-play of the Mountaineer
football and basketball games, writes from
Huntington, W. Va. to say, “We can enjoy
Jay’'s success now.” Barrett, one of the most
capable collegiate sports publicists ever to
come down the pike, is now general manager
of the Pepsi-Cola Bottling Company in
Huntington.

Randolph, now 37, did Southern Methodist
basketball and Dallas Cowboy football be-
fore going to St. Louls in 1966 with WMOX.
Two years later he moved to KSD radio and
ESD-TV in St. Louls where he now serves
as sports director.

Jay has also aired St. Louls University
basketball, pro soccer, the St. Louis Blues
in the National Hockey League and during
the baseball season he travels to join the
Cardinals for pre-game and post-game shows.
In addition, he does major college basket-
ball tournaments for NBC, plus weekly foot-
ball in the American Conference of the NFL.

Jay's success behind the mike has pleased
many people in this area where father's
friends are legion. During his long service
in Congress (House and Senate), Sen. Ran-
dolph has been a big help in legislation af-
fecting Western Maryland The Senator's
wife Is the former Mary Kay Babb of Keyser,

FARMERS HOME ADMINISTRA-
TION—ONE OF THE BEST

Mr. SPARKMAN, Mr, President, I con-
sider the Farmers Home Administration
to be one of the very best Government
agencies. I have followed it and its work
for the smaller and lower income farm-
ers generally of the Nation with great
interest from the time it was started as
the Farm Security Administration on
down through its years under the new
name of Farmers Home Administration.
I have had the opportunity to observe
it closely, and I commend it for the tre-
mendous job it has done and is doing.

A few days ago, the American Banker
gave some interesting facts and statistics
that I believe will be of interest to every
Member of the Senate. Accordingly, I ask
unanimous consent that the article be
printed in the REcorD.

There being no objection, the article
was ordered to be printed in the Recorp,
as follows:

FHA Loanep Recorp $2.68 Birnrow 1N 1971

WasHINGTON.—The Farmers Home Admin<
istration loaned a record $2.58 billion during
1971, the agency reported this week.

Its previous record, for the 1970 calendar
year was $1.95 billion.

The agency estimates that its loans during
1971 served 3.7 million rural people, eom-
pared to 2.2 milllon during 1870.

Its rural housing loans, by far the biggest
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part of its program, totaled $1.45 billion in
1971, compared to $1.1 billion in 1870.

The Agriculture Department agency's farm
loans totaled $754 million, up nearly 20%
from the 8630 million the FHA loaned to
farmers in 1970.

Its loans and grants for rural community
water and sewer systems were $376 million
in 1971, up 709% from the $216 million in
1970.

FHA administrator James V. Smith report-
ed that more than 756% of his agency’s lend-
ing in 1971 was in insured loans rather than
from Congressional appropriations.

Such loans are made from revolving funds,
insured by the government, and sold to in-
vestors. During 1971 the FHA sold $750 mil-
lion of insured loans through securities deal-
ers and $1 million directly to Investors.

The agency’s housing loans to individual
families of low-to-moderate income, which
account for nearly all of the FHA's housing
lending, totaled $1.41 billion, up 17.6% over
the previous year. They provided new or im-
proved housing for 111,097 rural families, the
agency sald.

The FHA made 41,300 farm operating loans
totaling $287 million in 1971, compared to
45,600 loans for $281 million in 1870. It made
12,404 farm ownership loans totaling §317
million in 1971, compared to 9,946 loans for
$238 million in 1970.

The agency made 19,486 emergency loans
totaling $130 million to farmers hit by nat-
ural disasters in 1971, compared to 13,839
loans totaling $87 million in 1970,

According to the FHA, its water and sewer
loans served 2.7 million people in 1970, Its
farm loans served 245,000 and its housing
loans 500,000.

During the year, Congress increased the
top limit on FHA farm real estate loans from
$60,000 to $100,000. The agency also was au-
thorized to subordinate its interest in farm
mortgages to commercial banks and other
lenders, making joint loans possible.

It also received authority to make housing
loans in towns of up to 10,000 population.
The previous top limit, 5,500, still applies to
the FHA's other lending.

SAVE OUR OCEAN MAMMALS

Mr. MATHIAS. Mr. President, I am
happy to be a cosponsor of what I believe
will be historic legislation protecting
ocean mammals from many of the dan-
gers which now threaten their existence.

The bill 8. 2579, the Ocean Mammal
Protection Act of 1971, is currently be-
fore the Oceans and Atmosphere Sub-
committee of the Committee on Com-
merce. Recently the Senator from Okla-
homa (Mr. Harris) testified eloquently
before that subcommittee on the urgency
of the proposed legislation.

I ask unanimous consent that the tes-
timony of Senator Harris be printed
in the RECORD.

There being no objection, the testi-
mony was ordered to be printed in the
REcoRrp, as follows:

TESTIMONY OF SENATOR FRED R. HARRIS,

DEMOCRAT OF OKLAHOMA, ON 8. 2579

Mr. Chairman, if I told you that our State
Department, Commerce Department and In-
terior Department were running a hand-out
program at taxpayers' expense for the super-
rich—the people with fleets of yachts and
fancy cars—you and your Committee mem-
bers would be incredulous. If I told you
that these Departments were conspiring
with commercial interests to destroy our
natural heritage for the unnecessary
pleasure of a very privileged few, we all
would be outraged.

Yet this 1s precisely what I believe is
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happening. The policy of our Federal Gov-
ernment is to provide full support at tax-
payers’ expense to those special interests who
are slaughtering our ocean mammals so that
in generations to come the only way we can
see them will be to visit the Smithsonian or
some other museum. These agencies are
doing this although the people who have
the money to purchase a $1000 sealskin coat
or to rent a helicopter to hunt down a
helpless polar bear clearly do not need these
pleasures at taxpayers' expense to lead the
“good life."”

People from this nation and other na-
tions all over the world have come to
realize this. And they have reacted with
indignation in an unprecedented flow of
letters, to legislators such as ourselves, num-
bering in the hundreds of thousands, all
demanding an end to the killing. I per-
sonally have received over 13,000 pleces of
correspondence, and I'm sure the members
of this distinguished Committee recognize
the public Interest in this matter.

Mr. Chairman, last year the Subcommit-
tee on Fisheries and Wildlife Conservation of
the House Merchant Marine and Fisherles
Committee held hearings on the subject of
ocean mammal legislation, and reported out
a bill euphemistically called the Marine
Mammal Protection Act of 1971. I use the
word “euphemistically”, Mr. Chairman, be-
cause that bill is a marine mammal pro-
tection bill in name only. In reality, it sim-
ply puts the official stamp of government
approval on the killing of ccean mammals
by allowing the Secretaries of Interior and
Commerce to issue permits for the “taking”
of these animals. This is all to be done in
the name of “management.”

Mr. Chairman, we have been managing
these animals for a long time. And you can
see what kind of mess that has gotten us
into. It's because of management that we're
holding these hearings today. Let's look at
where management has brought us.

Of all the mammals of the sea, perhaps the
most gravely threatened are the great whales.
Since the decade between 1930-40, blue
whales, the largest and perhaps the most
intelligent animals ever to inhabit the earth,
have decreased by a factor of about 99 per-

cent. Their worldwide population, which
stood at 100,000 about 35 years ago, is now
estlmated to be between 600 and 3,000, and
that's a very liberal estimate, Mr. Chairman.
Many respected scientists now predlict that
these almost legendary animals are on the
road to extinction because there simply
aren't enough of them to find mates to keep
breeding. Finback whales have gone from
400,000 to 100,000—a depletion of 75 percent,
The humpback whale, whose magnificent
song we are just now beginning to appreci-
ate, has gone from 100,000 to 2,000. Gray
whales now number at most 10,000; and the
worldwide total of right and bowhead whales
is between 20 and 250 each. All of this has
been done under the “management” of the
Internationa] Whaling Commission. And
when legislation was before the House of
Representatives this past summer to place
a 10-year moratorium on all whaling, the
U.S. State Department incredibly opposed
this measure on the grounds that to do so
would be a rejection of the Commission,
that model of management.

Polar bears are also in imminent danger
of extinction; the species may already, in
fact, be doomed. With from 10,000-15,000 at
most remaining worldwide, about 1,500 a
year are being killed. U.S. trophy hunters
are responsible for legally killing about 300 a
year in Alaska, a state that prides itself on
its excellent “management” of these animals.
The 1illegal take may amount to a similar
figure, although Alaska admits that no re-
liable statistics are available, What is certain,
however, is that the bears killed in Alaska
are each year found to be younger, and this
is a reliable danger signal that a specles is in
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serious trouble. It's quite likely that the
polar bear no longer dens in Alaska, that we
have killed' all of ours, and that the bears
found and shot in Alaska are migrating from
the Soviet Union, where they have been com-
pletely protected since 1957.

The world's seal population has also de-
clined significantly. The Alaskan fur seal,
killed by the tens of thousands each year
by Native employees of the U.8. Commerce
Department, has been reduced to 20 percent
of its natural size of over 5 million. It is true
that the herd has been brought back from
the brink of extinction when, in 1811, it num-
bered only about 200,000. This is no reason,
however, to continue the persecution of these
animals and keep the herd at a size far
smaller than Its former numbers. I will re-
turn to the international treaty—often cited
as a model of management and conserva-
tion—that governs the annual harvest of
these seals at a later point in my testimony.

The harp seals that are killed by the hun-
dreds of thousands each year off Canada
have been reduced in the last 25 years by
about B0 percent. This year's kill quota was
245.000 seals, most of which were bables
killed in the presence of their helpless and
terrified mothers. Eminent scientists, among
them Judson Vandevere of Stanford fear
that this overkill of the harp seal is leading
toward their extinction. And although United
States’ nationals do not participate in this
hunt, we are a party to the International
Convention for the Northwest Atlantic Fish-
eries which provides for the “protection and
conservation” of harp seals. Furthermore,
our own Government defends the killings c
these baby seals and resists any efforts to stop
or reduce the slaughter. In official letters sent
out in response to public inguiries, Philip
Roedel, head of the Commerce Department’
National Marine Fisheries Service, describes
the Canadian hunt as efficlent and humane.
The State Department official responsible for
oceanic matters, Ambassador Donald McKer-
man, also defends the killing as being under
the strict and proper supervision of the In-
ternational Convention on North Atlantic
Fisheries. And John Larson, Assistant Secre-
tary of the Interior Department, describes
these defenseless baby seals as “a significant
renewable resource” which must be *“har-
vested” when necessary “to prevent over-
population.”

Yet a study just completed and made pub-
lic by the Canadian Government states un-
equivocably that the herd Is threatened with
extinction and will shortly disappear if the
killing continues.

Mr. Chairman, I have with me a brief film
clip of this “efficient and humane” baby seal
hunt which I'd like to show.

The sea otter, whose luxurious pelt is
highly prized, nas been saved from extine-
tion at the last moment, but it, too, is now
becoming a victim of “management” con-
cepts. Although it is still rare or nonexist-
ent in most of its former range on the Pacific
Coast, about 40,000 are found in the waters
off Alaska. Under the guise of “population
control,” several hundred otters are killed
each year and their valuable pelts sold. We
must stop this sea otter “harvest” before
commercial pressures build up and the sea
otter fur industry is reinstated, and this
animal too becomes a victim of “manage-
ment” and commercial exploitation.

The walrus population in U.S. waters has
been seriously depleted, despite the fact that
these animals are being “managed” by the
State of Alaska and the Interior Department
under the Wildlife Act of 1956. Probably less
than a hundred thousand remain, and they
are continuing to be killed by commercial
hunters, “sportsmen” seeking trophies, and
natives of Alaska at the rate of almost 12,000
& year, It Is estimated that half of those
killed sink and are lost in the water,

Mr. Chalrman, che above figures give some
indication as to what state and federal “man-

CONGRESSIONAL RECORD — SENATE

agement” programs have done for ocean
mammals until now. I've heard a lot of talk
during the debate on this issue that ocean
mammal protection is a subject for objective,
scientific management experts; that the
well-intentioned but overly emotional and
therefore biased proponents of the Harris-
Pryor bill don't know what theyre talking
about. Mr. Chairman, I'd like to submit
that it's the wildlife “managers' that are too
biased to see this issue clearly. What we're
talking about is a ‘“management complex”
that includes the federal and state bureauc-
racies, the industries which profit from the
killing of ocean mammals, and the hunting
lobby.

The Federal Government now has three
Departments—Commerce, Interior and
State—which are Intimately tied to groups
with a vested interest in the killing of
ocean mammals. Nowhere is this more evi-
dent than in the Commerce Department,
which has always been interested in the ex-
ploitation of a resource, not its protection.
Given the fact, for example, that 42 bu-
reaucrats are employed year-round in Seat-
tle and another 50 or so full or part-time in
Washington, D.C.,, whose salaries are sup-
posed to be pald from the sale of sealskins,
it’s not difficult vo understand why the De-
partment so asslduously pursues the Pribilof
seal harvest. The Commerce Department does
its job so well, in fact, Mr. Chalrman, that
it subsidizes the one processor of sealskins in
this country, the Fouke Fur Company.

The Fouke Fur Company obviously doesn't
want to see the killing of ocean mammals
stopped, because it has a profitable arrange-
ment with the Commerce Department and
the United States taxpayer. We provide the
labor to kill the seals, we store the skins,
we pay for their transportation from Alaska
to South Carolina, we pay for their advertis-
ing, and the Fouke Fur Company gets around

% of the gross proceeds of their sale. Ac-
cording to Commerce Department figures, the
Fouke Fur Company has taken in over $12
million in the last 11 years from this opera-
tion. I might add, Mr. Chairman, that the
figures on page 280 of the House hearings on
ocean mammal legisiation appear to show
almost & half million dollar loss to the United
States In 1970 from this same program.

The National Oceanic and Atmospheric Ad-
ministration of the Commerce Department
runs the Pribilof fur seal harvest. When Mr,
Howard W. Pollock, the Deputy Administrator
of NOAA, was asked by Representative Din-
gell at the House hearings where the De-
partment got the authority to advertise seal-
skins, he replied as follows:

“We think we have it under the general
authority . . . to the extent that we in-
crease the amount of money that we get into
the fund from the sale proceeds . . .”

I quote from Mr. Pollock simply to demon=-
strate the commercial pressure for more and
more gealskins which dominates Commerce
Department policy toward the Alaskan fur
seal. And with this commercial pressure you
would think that it would be very difficult
for the Commerce Department to exercise
any “objective, scientific management" of
the Alaskan fur seal. This is precisely what
has happened, because the Commerce De-
partment’s thinking is anything but objec-
tive. The Department continuously em-
phasizes that the size of the Pribilof seal
herd has risen from 200,000 seals in 1911 to
approximately 1.3 million today. They also
claim that a larger herd would result in
overpopulation and death to many seals from
disease and starvation. Our Government's
own figures prove these claims to be false.
According to an official account, the natural
slze of the herd is over 5 million (Encyclo-
pedia American, Volume 24, pp. 480-85,
article by Seton Thompson, Chief, Division
of Alaska Fisherles, U.S. Fish and Wildlife).
As late as 1948, 1t numbered about 4 million
and was in a quite healthy state. Hence, the
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size of the herd has decreased—not In-
creased—by a factor of almost 75 percent.
“Management” of the Pribilof fur seal herd
has been applied not to allow the herd to
reach the greatest population its environ-
ment will support, but to keep them at, and
I quote Secretary of Commerce Maurice
Stans, “their maximum productive level."
(Commerce Today, July 26, 1871) That's the
maximum productive level for more seal-
skins, Mr. Chairman.

The need to defend the Pribilof fur seal
harvest in the face of criticism has also led
Commerce Secretary Stans to state, and I'm
quoting from the same publication as above,
that “Only surplus bachelor seals are har-
vested."” That's simply not true. First of all,
in this once vast herd, now reduced to a frac-
“ion of its former size, there are, of course,
no “surplus” seals. Moreover, mother and
baby seals are killed by the tens of thou-
sands. According to Victor Scheffer, the In-
terlor Department biologist who used to su-
pervise the hunt (in his popular book The
Year Of The Seal, p. 108) “In a recent dec-
ade, 250,000 females of breeding age were
killed on the Pribilofs."” Scheffer refers to
this, by the way, as “intensive fur seal man-
agement.” Moreover, in 1968, in order to fill
the quotas, over 11,000 female seals were
killed in the breeding rookeries. When a
nursing mother seal is killed, its baby dies a
death of slow starvation. Hence, In our own
“model” seal hunt, both mother and baby
seals are killed, contrary to anything you
have heard in the past or will hear again in
testimony before this Committee. Once agaln,
the justification for this “scientific manage-
ment” is not the protection of the fur seal
but the protection of the fur industry’s de-
sire for “maximum sustalnable yleld.”

I might also point out that in this seal
hunt which the Commerce Department de-
scribes as a model of conservation, it is not
the old and diseased seals that are killed, as
nature allows for in its law of survival. Rath-
er the largest, strongest, and healthiest
seals are killed, those whose pelts will make
the most attractive sealskin coats.

While I'm on the subject of the Pribilof
seal harvest, I'd like to mention a “Marine
Mammal Newsletter” that was sent out this
month, obviously in time for these hearings.
The newsletter was sent out by the Marine
Mammal Program, Department of Vertebrate
Zoology, Smithsonlan’s Museum of Natural
History, headed by Dr. Carleton Ray who tes-
tified at the House hearings against my bill.
Mr. Chairman, these men are supposed to be
“objective, scientific management” experts.
Yet this newsletter claims, in a gross falsifi-
cation, that the Harris-Pryor bill would
“terminate” the Alaska Fur Seal Treaty. Mr.
Chairman, five months agoe Congressman
Pryor and I reintroduced our bill for the
express purpose of meeting the criticism
concerning this treaty. While it is true that
under the terms of this treaty we are re-
quired to give 15 percent each of the annual
kill to Japan and Canada, we could without
abrogating the treaty, do as my bill proposes
and forego the killing of the 70 percent which
are killed for the U.8. fur market—specifi-
cally the Fouke Fur Company.

The Ocean Mammal Protection Act specifi-
cally states that the present treaty should
not be allowed to expire unless a more pro-
tective International agreement can be ne-
gotiated.

I say that the Congress can strengthen the
hand of our negotiators in the State De-
partment by giving them the legislation I
have introduced. They can then say to the
world not, “if you will, I will . .. but we have
quit killing ocean mammals, will you join
us?”

Yet a publication sent out by supposedly
eminent sclentists states that the Harrls-
Pryor bill would terminate the treaty, sug-
gesting that we must favor a return to pelagic
sealing, I might also mention that the news-
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letter incorrectly lists the Sierra Club and
the Friends of the Earth with such ‘con-
servation” groups as the National Rifle Asso-
ciation that support the Anderson, Marine
Mammal Protection Act. In fact, the Sierra
Club and Friends of the Earth do not sup-
port that bill. Mr. Chairman, I suspect that
a lot of these “scientific management™ ex-
perts favor the Marlne Mammal Protection
Act because that bill makes quite a few pro-
visions for the "“scientific managers.,” In fact,
it creates an entire new bureaucracy of man-
agers—The Marine Mammal Commission and
& Committee of Sclentific Advisers on Marine
Mammals. I think quite a few of these gen-
tlemen plan to sit on that Commission or
that Committee., Mr. Chalrman, we don't
need a new corps of GS-18's to tell us that
ocean mammals are in trouble, and to watch
while that trouble gets worse. We simply
need to stop the killing. What would make
this new Commission or Committee any dif-
ferent from any other Commission, such as
the International Whaling Commission,
which seems to have a vested interest in con-
tinuing the killing of marine mammals?

Let me cite an example of how pure
science, when it is in any way connected with
commercial exploitation, becomes applied
sclence subordinate to commercial interests.
In 1966, the Sclentific Committee of the In-
ternational Whaling Commission recom-
mended “that the taking of gray whales un-
der special permit for sclentific research be
encouraged.” Three hundred fourteen of
these supposedly protected whales were tak-
en under this permit by the Del Monte Com-
pany of Richmond, California. The Sperm
Whale Committee of the Whaling Committee
also recommended that permits be issued to
take sperm whales, an endangered species.
Between 1966 and 1969, permits were issued
for 300 of these whales, 159 were taken. After
“scientific information” had been obtained,
the whales were processed by Del Monte into
dog food,

The following is the Commerce Depart-
ment’s justification of this killing for scien-
tific research:

*“This dearth of blological data would have
handicapped any efforts at rational regula-
tion if the International Whaling Commis-
sion should permit a resumption of commer-
cial exploitation.”

In other words, the research was not done
to increase our knowledge of the whales, but
rather to determine if more whaling could
take place. Mr. Chairman, that kind of scien-
tific collusion with commercial interests is a
national disgrace, and it ought not to be tol-
erated.

In California, the Department of Fish and
Game is supported entirely by sport and com-
mercial license revenues, The pressures on
these men, when the purse strings are held by
those who want to see ocean mammals killed,
must be enormous. The International Asso-
ciation of Game, Fish, and Conservation
Commissioners—share a common Washing-
ton lobbyist with the Fouke Fur Company! I
don’t think I've ever seen a worse case of
leaving the fox to guard the chicken coop.

Mr. Chairman, I think the people of this
country have the right to know that manage-
ment is not always a conservation technique
dedicated to protecting ccean mammals and
often means assuring the commercial inter-
ests and the hunting lobby a constant source
of animals for their purposes. People ought to
know that.

One serious problem that I haven't touched
on yet is the danger faced by dolphins, Mr.
Chalrman. It's estimated that over 250,000 of
these magnificent animals are being killed
each year in just one area of the East Pacific
because of the U.S. tuna fleets use the purse
seine net. An ocean mammal protection bill
must provide no exemption for this “inci-
dental” killing. The tuna lobby, including
such glant corporations as Ralston-Purina,
the canner of Chicken-of-the-Sea Tuna, has
already won several such exemptions.
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One example of this is the resolution call-
ing for a ten year moratorium on the killing
of all specles of whales—including dolphins—
which last year passed the Senate by a unani-
mous vote and was then badly crippled in
the House. Ralston-Purina’s lobbylsts suc-
ceeded in convincing the House Foreign Af-
fairs Committee to refer in its Concurrent
Resolution only to the “intentional” killing
of whales for commercial use.

Furthermore, the Marine Mammal “Protec-
tion" Act (H.R. 10420) reported out of the
House Merchant Marine and Fisheries Com-
mittee contains provisions which allow and
encourage the Secretary of Commerce to is-
sue blanket permits to the tuna fleet for the
unlimited “taking” of dolphins incidental to
tuna netting operations.

We've got to stop this slaughter of the
dolphin before it goes any further. According
to sclentists who are working on this prob-
lem some species of dolphins and porpoises
may soon face the same danger of extinction
as the larger whales, since they can be used
as a substitute for traditional whale meet in
dog and cat food instead of being thrown
away after being caught and killed in tuna
fishing nets. We've got to make it illegal right
now for the tuna industry to kill dolphins
before we allow them to establish an eco-
nomic justification for the killing. The pros-
pect for this Isn’t so remote, especlally when
you've got a giant corporation such as Ral-
ston-Purina which not only is part of the
tuna Industry, but also produces massive
amounts of cat and dog food.

For this can of pet food, Mr. Chairman,
we've allowed the slaughter of the whale, one
of the most intelligent animals ever to in-
habilt the earth. I hope we don't have the
same fate in store for the dolphin,

Mr. Chairman, before I finish I'd like to
refute two specific points made by the Com-
merce Department with respect to the Pribi-
lof fur seal, not only because they are false,
but also because they illustrate the distor-
tion of language and reality on the part of
those who favor the continued slaughter of
these animals.

First, the Commerce Department claims
that clubbing these seals to death 1is the
most “humane” way of killing them. To use
the word “humane” in this way is, as I said
before, a distortion of language and reality,
but I do not wish to argue mow over how
the seals are killed. The point is that there
is no justification for killing these helpless
but intelligent creatures—sealskin coats, ad-
vertised by the U.S. Government in Harper's
and Vogue magazines for the wealthy ladies
of high soclety—are hardly a necessity to our
soclety.

Commerce also claims, and again I quote
Secretary Stans (In Commerce Today, July
26, 1871) that to "deprive the Aleuts of the
seal harvest would deprive them of the
dignity of gainful employment and make
them totally dependent upon the govern-
ment.” (emphasis added) Mr. Chairman,
the use of the Native Aleuts to justify this
seal harvest is a form of exploitation. We
have been wrong to link their only means
of survival to this inhumane seal harvest. It
lasts only 6-9 weeks a year. These people
need some other way to make a living, but
the richest and most powerful nation in the
world apparently hasn't been able to find
anything better for them. Sections 406 and
407 of my bill provide that the Pribiloff Is-
lands be changed from a place of killing to
& nature preserve under the Department of
Interior. The native Aleuts will be tralned
and employed for any jobs thus created, and
an effort will be made to promote tourism,
and develop an alternative economy on the
Island.

Mr. Chairman, I would appreciate it if
an analysis of my bill could be printed at
the end of my statement. I am naturally
open to suggestions on ways to improve S.
2579. But I strongly believe that we must
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have a bill which at a minimum incorporates
these provisions of my bill: (1) a ban on the
import of all products from ocean mammals
so as to dry up the economic incentive for
nations to continue killing; (2) a complete
vrohibition on our own citizens from the
taking or killing of any of the ocean mam-
mals except for nonwasteful Native hunting
and treaty obligations; and (3) a directive to
the State Department to begin negotiating
immediately with foreign governments for
international treaties which would com-
pletely protect these ocean mammals from
slaughter and extinction.

Now is the time to act—before it is too
late. I urge your approval of this historic
piece of legislation.

STATEMENT OF ANDREW HEISKELL
BEFORE SUBCOMMITTEE ON CON-
STITUTIONAL RIGHTS

Mr. ERVIN. Mr. President, in the
course of the hearings on the state of
freedom of the press conducted over the
last 6 months by the Senate Subcom-
mittee on Constitutional Rights, the sub-
committee has heard many outstanding
citizens discuss various problems con-
cerning the relationship between Gov-
ernment and the press, Among these was
Mr. Andrew Heiskell, chairman of the
board of Time, Inc., publishers of Time,
Life, Fortune, and Sports Illustrated
magazines.

Mr. Heiskell called the subcommittee’s
attention to the first amendment im-
plications of what he regards as the ex-
cessively-high postal rates recently
adopted by the U.S. Postal Service. He
pointed out that—

For magazines the only feasible means of
distribution is the postal system. Magazines
depend on government for the provision of
their means of distribution as surely and as
completely as the broadcast media depend
on the government to provide a clear fre-
quency or channel for their use. If the cost
of this distribution systemm becomes pro-
hibitive, their magazines will disappear.

Mr. Heiskell’s testimony raises serious
questions about the extent to which
postal rate decisionmaking takes into
account the important role of magazines
and newspapers in a free society. I agree
with Mr. Heiskell that:

Magazines contributing richness and di-
versity to the life of the average citizen are
essential to the good health of our system.

In my opinion, neither the Congress
nor the Postal Rate Service has given
sufficient consideration to the first
amendment implications of postal rate
decisions. Mr. President, I ask unanimous
consent that Mr. Heiskell's statement be-
fore the subcommittee be printed in the
RECORD.

There being no objection, the statment
was ordered to be printed in the Recorb,
as follows:

STATEMENT OF ANDREW HEISKELL

Mr. Chalirman, Members of the Subcom-
mittee:

My name is Andrew Heiskell. I am Chair-
man of the Board of Time Inc., publishers
of Time, Life, Fortune, and Sports Illustrated
magazines.

Let me first say that this Subcommittee
and its Chairman are performing an im-
portant service to all Americans in examining
the present state of the freedom of the press.
One frequently hears that a free press is
“guaranteed” by the First Amendment to
our Constitution. However, the framers of
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the Constitution and of the Bill of Rights
were more realistic, for they recognized that
no generation can guarantee freedom of the
press for those which follow,

The Constitution had empowered Con-
gress to levy and collect taxes, to regulate
commerce, to establish post offices and post
roads, and to promote the progress of sclence
and useful arts. Congress was further em-
powered to make all laws which should be
necessary and proper for carrying out these
and other powers. The First Amendment re-
stricted the exercise of these powers by pro-
viding that “Congress shall make no law . . .
abridging the freedom . . . of the press. .. ."”

The framers of the Constitution and of
the Bill of Rights knew, as this Subcommit-
tee is freshly reminding us, that a free press
requires an environment of free inquiry and
the encouragement of dissent; and this re-
quires the affirmative commitment of our
people and their government to an open
society.

This, your Chairman properly Identifies
as the “more general and more serious issue”
what he characterized as “the growing de-
terloration of the relationship between press
and government.” Given the complex soclety
in which we live, an effective free press re-
quires much more than the absence of gov-
ernment interference. It must have the ac-
tive and continuing cooperation of govern-
ment to function effectively. Simllarly, a free
government cannot endure without a strong
and independent press.

One clear example of dependence of a free
press upon government is illustrated today
by the broadcast media—radio and television.
Networks, news services, individual stations
may collect news, analyze it, form opinion
about it—but all this is futile unless they
can transmit it to the public. This cannot
occur without a license from government,
but it also cannot occur without an exten-
sive system of government regulation to al-
locate frequencies, prevent interference, con-
trol monopoly, and this ultimately to insure
access and diversity.

My purpose in coming here is to remind
the Committee of the role of magazines in a
free press and to underline the extent to
which they too are dependent upon wise pub-
lHe policy and constructive goverment
support.

Of course, the American press today con-
sists of four major elements—newspapers,
magazines, radio, and television. An effec-
tive national press must be a composite of
these media, for each performs a distinct
service and no one of them could substitute
for any other, Magazines and network broad-
casting, particularly television, speak to a
national audience, while both newspapers
and radio tend to be more local in their
coverage.

Although television journalism is national
in scope, it cannot offer the detail, the depth
of analysis, or the precision of reporting
which are furnished by a good magazine. Only
magazines and good newspapers offer an op-
portunity for their reader to study at his lei-
sure, to compare, to review, and to retain in-
formation, analysis, and opinion. Moreover,
the national magazines of general circulation
provide continuing public education in areas
as diverse as art, religion, geography, eco-
nomics, and politics. Magazines also offer the
best national outlet for investigative journal-
ism, for photographic essays, for new arts and
letters, for analysis of public issues, and for
statements by public figures. If magazines as
we know them today were to disappear, the
variety and depth of reporting which are
critical to a free soclety would be lost, and I
know of no way to replace them. Our political
and social strueture would be serlously weak-
ened, and our national objective of enlarging
educational opportunity significantly more
difficult to attain.

Like every other element of a free press,
magazines must enjoy certain rights and pro-
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tections to go about their job. They must be
permitted to collect news, information, and
opinion, and this is often dependent on the
attitude of government. They must be free to
develop and present news, information, and
opinion free from harassment or retribution
by government, Magazines must be free to,
publish, but they also must be able to mar-
shall the financial resources which permit
them to publish and to maintain the enor-
mous manpower and facilities which are re-
quired to collect, to edit, and to print. Finally,
they must have the ability to distribute their
product.

Everyone would recognize that a free press
could be destroyed if conditions are created
or allowed to develop in which a free press
cannot function—cannot collect, cannot edit,
cannot publish, or cannot distribute its out-
put. All would quickly condemn, as contrary
to our Constitution and contrary to our na-
tional interest, the exercise of the licensing
power to prohibit broadcasting, to limit the
scope or content of its news coverage, or to
force broadcasters to espouse a particular po-
litical philosophy. All of us would recognize
the unconstitutionality of confiscatory taxa-
tion which levied prohibitive fees on publica-
tion, However, we have not yet recognized
that magazines can be killed by government
just as surely by denying them the revenues
which they require to exist or by making it
impossible for them to distribute their
product.

For magazines the only feasible means of
distribution is the postal system. Congress
has traditionally set special rates for newspa-
pers and magazines because it has recognized
the importance of the post office in binding
the nation together. The philcsophy which
underlies that historic tradition was perhaps
best expressed by a special commission ap-
polinted by the Congress in 1844 to study the
purpose and value of the post office. That
commission reported:

“The United States postal service was
created to render the citizen worthy, by prop-
er knowledge and enlightenment, of his im-
portant privileges as a sovereign constituent
of his government; to diffuse enlightenment
and soclal improvement and national fellow-
ship; elevating our people in the scale of
civilization and bringing them together in
patriotic affection.”

Magazines depend on government for the
provision of their means of distribution as
surely and as completely as the broadcast
media depend on government to provide a
clear frequency or channel for their use. If
the cost of this distribution system becomes
prohibitive, then magazines will disappear.

The United States Postal Service has pro-
posed a 1429% increase in second-class mail
rates for magazines over the next five years.
At Time Inc., the proposed increase would
ralse our maliling costs by $27 million over
the flve-year period, based on 1970 eirculation
levels. The profits of our magazines before
taxes in 1970, the last year for which figures
are presently available, totaled $11 million—
slightly re than a third of the proposed
increase In rates. The financial situation of
the magazine Industry as a whole is even
worse. Pre-tax earnings of all magazines last
year were about $50 million. Under the pres-
ent proposal magazine would pay $130 mil-
llon more for mall service by 1976. One of the
great national magazines, Look, has sus-
pended publication, in large part because
they saw no hope of economie survival in the
face of such an enormous increase in postal
rates.

Newspapers which depend on the malls
would also be hard hit by the proposed in-
creases. Those papers—mostly smaller
weeklies—distributed within the county of
publication and, therefore, eligible for the so-
called In-county rates, face increases that
could amount to as much as 500% over the
next ten years. For most, the increase is likely
to be somewhere between 100% and 200 %—a
substantial burden for any business large or
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small. Other papers, of course, are subject to
the same rates and would be subject to the
same increases as magazines.

The amounts which the government pro-
poses to charge us to distribute the output
of a free press—charges over which we have
no control—will soon prevent the distribu-
tion of some national magazines. We face
these rising costs at a time when advertising
revenues are seriously imperiled. Not only
does television command an increasing share
of advertising expenditures, but advertising
itself is under persistent and pervasive as-
sault by government. The city of New York
has proposed to tax it. The Federal Trade
Commission is increasingly attempting to re-
strict it. Many have proposed that advertis-
ing of a wide variety of products be banned
entirely. Regardless of the purpose of the
government action, if it has the eflect of re~
ducing the amount of money spent on ad-
vertising it then has the further effect of
worsening the financial plight of the na-
tion’s magazines.

I do not suggest and I do not belleve that
any of this is the result of a great conspiracy
by government to destroy an essential ele-
ment of a free press. I do suggest that no one
has faced the basic questions of public pol-
icy: How much is a free press worth in a free
society? Is a free press not one of the most
important assets to the survival and growth
of free institutions? What is more urgent
than the creation of an environment in
which a free and independent press is eco-
nomically viable?

Some of our critics have suggested that na-
tional magazines have an easy out as costs
rise, as postal rates triple, as advertising reve-
nues decline—we can simply raise our price
per copy or per subscription. They argue
that the people who want magazines should
pay for them—whatever the cost. The news-
stands today are full of speclalized maga-
zines, appealing to a limited audience, and
priced at $1.00 or $1.25 or £1.50 or $2.00 per
copy. We publish one of the oldest and one
of the most expensive. Forfune magazine,
devoted to in-depth reporting on business,
sells for $2.00 a copy and a subscription costs
$16.00 per year. But Fortune, like other spe-
clalized magazines, reaches only 600,000 buy-
ers, obviously of very high income.

Even If some subscribers would pay this
kind of price for every magazine of general
interest and national circulation—and ex-
perience shows that few will—the nature of
a free press would be radically altered. At a
time when it is critical that all of our people
share more equally in the benefits of our so-
clety, nothing would be more tragic than to
have our national journals speak to and be
avallable to only the well-to-do. On what
political or social theory does such & sugges-
tion rest? It is assumed that only the well-
to-do desire or deserve to be informed? Is it
assumed that only the well-to-do desire or
deserve to know what 1s happening in sci-
ence, religlon, art, literature, and politics in
America and in the world? Is it assumed that
only the well-off and the comfortable need
to be involved in the political and social
dialogues of our time?

Surely there is a compelling argument that
magazines contributing richness and diver-
slty to the life of the average citizen are es-
sential to the good health of our system. It
would be traglc if what remained of the in-
dustry were either just specialized magazines
for the few or general magazines concerned
with sex, scandal, and the sale of gadgets.

I would make one final observation as to
the public stake in the survival of magazines
and newspapers, as opposed to the regulated
broadcast media. In their political role the
printed media are largely proof against the
manipulations of the demagogue. The maga-
zine In particular 1s a vehicle for political
sense, for the thoughtful discussion of public
issues. This is because it depends on neither
the whims of various governmental decisions
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nor the support of a few advertisers. The
broader the range of advertising support the
more likely the press is to remain free. Of
all of the times in the nation’s history, we
can now least afford to lose this quality of
independence.

The Congress has effectively demonstrated
its concern about the attrition rate among
daily newspapers and the growth in the
number of “one-newspaper cities.” Through
partial suspension of the antitrust laws, un-
der the “Falling Newspaper Act,” competing
newspapers have been permitted to use joint
printing facilities and to combine certain of
their commercial operations. But despite this
unprecedented ald, more and more communi-
ties are becoming dependent vpon the views
of a single newspaper for editorial comment
and the selection and analysis of newsworthy
events. For a large segment of the American
public, national magazines provide the only
other source of editorial views and analysis
of national and international developments.

Without competition in the news field, the
quality of the product will inevitably suffer
as it does in any other fleld or enterprise.
Giving the daily newspaper a virtual news
monopoly can promote neither a free press
nor an informed public. Yet this is the in-
evitable result if access to the United States
madlls, the sole means of distribution available
to the national magazine, is priced beyond
reach.

Clearly, freedom of the press is not a private
right. On the contrary, it is a public right.
In the final analysis what is at stake is the
public’s right to know, which depends, in
turn, on a free press. As the Supreme Court
put it in Time Ine. v. Hill: “Those guarantees
are not for the benefit of the press so much
as for the henefit of all of us. A broadly
defined freedom of the press assures the
maintenance of our political system and an
open society.”

My plea is that this Committee go beyond
condemnation of government interference
with a free press, and commit itself to the
creation of an environment in which a free
press can grow and flourish and expand. It is
time that a major objective of public policy
be to promote affirmatively the financial
health, the multiplicity, the vigor, and the
independence of every organ of opinion, of
news, of analysis, and of continuing educa-
tion which our people are capable of creating.

Benjamin Franklin no longer sits in the
councils which guide our country’'s destiny;
but his spirit needs to be revived. Govern-
ment needs to return to that spirit. In its
prosecution of crime, its regulation of com-
merce, its provision of a postal service, its
every function—Iit should simultaneously
weigh the consequences of its actions in
terms of their impact on the viability of the
press.

The intent of the First Amendment that
"Qongress shall make no law . . . abridging
the freedom . .. of the press" needs once
again to be forcefully brought to the atten-
tion of the many governmental entities of
this nation.

THE GERMAN TREATIES

Mr. ALLLOTT. Mr. President, on behalf
of the distinguished Senator from Flor-
ida (Mr. GurNEY), I ask unanimous con=
sent to have printed in the REcorp a
statement by him relative to the German
treaties.

There being no objection, the state-
ment was ordered to be printed in the
RECcoRD, as follows:

STATEMENT BY SENATOR GURNEY

Next week, debate will begin in the West
German Bundestag over the ratification of
two important treaties, one between West
Germany and the Soviet Union and the other
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between West Germany and Poland. Upon
the outcome of the vote on these treaties
hinges the fate of a third item—the quadri-
partite Berlin agreement negotiated last fall.
Since the Berlin agreement directly involves
the United States and since Russo-German
«iplomacy has made the ratification of this
agreement dependent upon ratification of the
West German-Soviet and the West German-
Polish treaties, the result of the upcoming
debate has important consequences for the
United States.

Perhaps the most salient factor in post-
World War II European history has been
the Russlan effort to expand communism
into Western Europe. Much of this effort has
focused upon Germany. However, standing
in the way of Russian ambitions has been
the NATO Alliance, created in the wake of
the first major crisis over Berlin In 1948, and
dependent to a large extent upon the active
support of the people of West Germany. His-
tory shows that NATO has stood firm in the
face of the Communist menace: that it has
done so is due, in large measure, to the great
amount of West German support given. The
people of West Germany have been our firm
friends and strong supporters for 256 years;
their contribution to the peace and stability
of Europe has been significant indeed.

Thus, it is only natural that, when treaties
are discussed that relate to the future of
West Germany and to its relationship to the
Communist bloc, we feel a natural concern—
a concern for the future of the freedom-
loving peoples of Germany and a concern
for the stability of all of Western Europe.
1t would seem to me that the treaties about
to be debated bring all these crucial concerns
into question: their passage would seem to
have implications too far-reaching to be
taken lightly.

By way of background, on August 12, 1970,
West Germany and the Soviet Union agreed
upon a treaty the stated purpose of which
was fto renounce the use of force in settling
their disputes. Existing boundaries, includ-
ing the Oder-Neisse line—between Poland
and East Germany—and those delimiting
present-day East Germany, were declared in-
violate. A similar treaty with Poland was
slgned on November 20, 1970. However, Ger-
man Chancellor Willy Brandt then told the
Soviet Union that these treaties would not
be submitted to the German Parliament un-
til an agreement on Berlin was reached.

On September 8, 1971, the so-called Ber-
lin agreement was initially signed by the
United States, France, Great Britain, and
the Soviet Union. As you know, this agree-
ment ostensibly sought to relleve problems
of access, visitation, traffic, and communi-
cation affecting the lives of West Berliners.
It also provided for such things as: Consular
representation for the Soviet Union in Ber-
lin, implementation of the idea that Berlin
Is not an integral part of West Germany,
consular rights for West Berliners, and of-
ficlal recognition, by the Sovlet Union, of
West Germany's right to represent West Ber-
lin abroad. The agreement makeg no men-
tion of, and in no way applies to, East
Berlin or the rights of East Berliners.

This agreement was originally signed with
the understanding that representatives of
East and West Germany would get together
and work out the procedural detalls and,
after these were resolved, the ambassadors
of the four powers would then sign the final
draft. But, before the East and West Ger-
mans reached agreement (which they did
in late December, 1971), the Soviet Union
announced it would not sign the Berlin
agreement until the two 1970 draft treaties
mentloned earlier were ratified by the Ger-
man Parllament. Not surprisingly, the
treaties, now up for ratification, are now a
matter of great controversy and concern in
West Germany.

The reasons for this concern are deep-
rooted and should be understood by all
Americans. First, the renunciation of force
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provisions included in the treaty with the
Soviet Unlon are one-sided indeed. The treaty
states that the U.N. charter shall be used
as a guide in the peaceful settlement of dis-
putes and it prohibits threats or use of
force, but it does not render ineffective arti-
cles 53 and 107 of the U.N. charter which
specifically give the Soviet Unlon the right
to intervene by force in Germany. In essence,
the West Germans are belng asked to re-
nounce the use of force while the U.S.SR.
retains its prerogative to use it against Ger-
many when 1t sees fit.

Second, the aforementioned treaty men-
tions East Germany by its Communist name,
the "German Democratic Republic"—the
first time that name has ever been used in
a treaty—and provides that the boundaries
of East Germany shall be considered invio-
late. This goes contrary to the allied goal
of reunification of Germany within the con-
text of a peace treaty which would apply
to all of Germany. Britain, France, the
United States, and West Germany have been
pursuing such a reunification for almost
thirty years; it has been the Soviet Union
that has obstinately prevented it. Yet, under
terms of this treaty, East Germany would,
for all practical purposes, be recognized as
a sovereign state, Its continuance as a sep-
arate Communist nation would be effectively
insured and its prestige and bargaining posi-
tlon enhanced considerably.

Third, the Berlin agreement applies to
only West Berlin. It does nothing to bridge
the infamous Berlin wall; its travel, access,
visitation, and communication privileges do
not apply to East Berliners. In fact, the
allies, by neglecting to mention their legal
claims to partial jurisdiction over the status
of East Berlin, may further weaken those
claims.

Fourth, the Berlin agreement mentions
East Germany by the name “German Demo-
cratic Republic” no less than seven times.
Such frequent mention simply strengthens
East Germany’s claim to recognition. Since
the 1970 treatles and the Berlin agreement
are now interdependent, due to the diplo-
matic maneuvering, this factor takes on
added significance.

Fifth, the concessions granted by the So-
viet Union constitute, for the most part,
official recognition of rights that West Ger-
many and West Berlin are entitled to al-
ready. What the Soviets get in return—things
such as consular privileges, the admission
that West Berlin is not part of West Ger-
many, and cessation of acts of officilal West
German business within West Berlin—con-
stitute net gains for them. In short, it ap-
pears that, for the most part, the West Ger-
mans gain concessions of form while the
Soviets and the East German Communists
get concessions of substance.

Cast alone, the Berlin agreement is ques-
tionable enough. Tied as it is to acceptance
of the 1970 treaties, it takes on a much wider
significance because it brings the whole pol-
icy of West German Ostpolitik into question.

We should know from previous experience
that dealing with the Soviet Union is tricky
business indeed. Past concessions to Com-
munism in return for future promises of
security and reduction of tensions have al-
ways turned out to be In the best interests
of the communists. In this situation there
is much that the communists can gain
through negotlations. Most importantly, they
hope to break up the emerging economic
and political unity of Western Europe and,
in so doing, reduce the influence of the
United States in the area. History should
indicate that the Soviet Union will never al-
low German reunification on any other terms
but its own. That they should be so agree-
able to signing treaties and agreements that
affect the ultimate outcome of reunification
is cause for suspicion. Any policy dedicated
toward cultivating such negotiations 1s
fraught with danger, not only to the freedom
of West Germany but to the security of
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Western Europe and the United States as
well.

Due to these dangers, all parties involved
should carefully weigh the risks against the
possible advantages. Those of us in the
United States should be particularly con-
cerned about the Iimplications of these
treaties upon our relationship with West
Germany, upon NATO, and upon the general
stability of the area. As I have noted, West
Germany has long been our strongest friend
and ally in all of Western Europe. Over the
last twenty years they have contributed more
bases, more money, and more men to the
struggle to contain communism than any
other nation in the region. In addition, West
Germany has contributed immensly to the
political stability and economic growth of
Western Europe. Such contributions in be-
half of so many worthwhile causes are not
soon to be forgotten.

Due to these ties of friendship and re-
spect, I am especlally concerned that trea-
ties and agreements concerning German re-
unification not interfere with the goals that
the United States and West Germany have
for so long shared. If a treaty or agreement
is to be fair to the slgnatories involved, 1t
must include an equal amount of meaning-
ful give and take on all sides. However, in-
sofar as the two treaties coming up for dis-
cussion in the German Bundestag are con-
cerned, careful analysis reveals a pattern of
definite concessions of substance to the com-
munists without reclprocal concessions of
substance to West Germany. There is nothing
in them to convince me that these treatles
in any way depart from the normal pattern
of Soviet treaty making—something useful
for Russia but nothing for the other party.

The overriding interest of this Senator in
these treaties is that they will have two direct
effects upon the interests of the United
States. The first effect involves the question
of peace in Western Europe. The second con-
cerns changes in the status of West Berlin.
In both cases, the U.S, Is concerned that
the course of peace and freedom in these
areas be upheld as it has been in the past,

It is my view that none of these treaties
or agreements, which give concessions to the
communists but return nothing of substance
to the West Germans or her allles in West
Berlin, enhance the cause of peace in West-
ern Europe or offer adequate safeguards
against future communist aggression. It is
my belief that, If effective treaties or agree=-
ments are to be reached, they must contain
elements of meaningful compromise on the
part of the Soviet Union.

PROF. PAUL FREUND SAYS EQUAL
RIGHTS AMENDMENT IS UN-
NECESSARY

Mr. ERVIN. Mr. President, this term
the U.S. Supreme Court, in a unani-
mous decision, gave a strong indication
that they would find all unreasonable
sex-based classifications to be in viola-
tion of the equal protection clause of the
14th amendment. In the case of Reed v.
Reed, 40 L.W. 4013 (1971), the Court
found unconstitutional an Idaho statute
requiring preference of male relatives
over female relatives for appointment as
administrators of an intestate’s estate.
The Court applied the conventional test
of reasonableness and found an “arbi-
trary preference established in favor of
males.”

I firmly believe that the lack of Su-
preme Court activity in the area of wom-
en’s rights can be ascribed primarily to
the failure of women’s groups to chal-
lenge forms of discrimination in the
courts. I also believe that most of the
goals which the advocates of the equal
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rights amendment would be accom-
plished if they would bring a series of
selected test cases to challenge diserim-
ination against them,

Of course, lawsuits will have to be
brought to enforce the proposed equal
rights amendment so why do not the
women begin in earnest by instituting
lawsuits under the 14th amendment now
rather than wait to do the same thing
under an ill-advised -constitutional
amendment.

Prof. Paul Freund of the Harvard Law
School agrees with me on the signifi-
cance of the Supreme Court decision in
Reed against Reed. Professor Freund
stated:

The equal protection guarantee, together
with the ample legislative powers of Con-
gress, is the best avenue to achieve meaning-
ful equality of the sexes under law.

Professor Freund also supports the
substitute constitutional amendment
which I have introduced as being pref-
erable to the House-passed equal rights
amendment because he says that the
House-passed amendment “would force
all the manifold legal relationships of
men and women, from coverage under
selective service to the obligation of fam-
ily support, into a mold of mechanical
unity.”

Mr. President, I ask unanimous con-
sent that a letter to me from Professor
Freund of December 7, 1971, be printed
in the RECORD.

There being no objection, the letter was
ordered to be printed in the REecorp,
as follows:

Law ScHOOL OF HARVARD UNIVERSITY,

Cambridge, Mass., December 7, 1971.
Hon. Sam J. ErvIiN, Jr.,
U.S. Senate,
Washington, D.C.

DeAr SENATOR ERVIN: Thank you for your
letter inviting my views on your proposed
amendment to H.J. Res. 208, and the signifi-
cance of the Supreme Court's decision in
Reed v, Reed.

Your amendment, containing the clause
“unless such distinction is based on physlo-
logical or functional differences between
them”, seems to me the most appropriate
language suggested so far if the Equal Rights
Amendment is to be pursued, In view of the
Reed decision, however, I belleve more strong-
1y than ever that the subject should be left
to be worked out under the equal protection
clause, as are other questions of group classi-
fication. The equal protection guarantee, to-
gether with the ample legislative powers of
Congress, is the best avenue to achieve mean-
ingful equality of the sexes under law. This
approach is greatly to be preferred to one
that would force all the manifold legal re-
lationships of men and women, from cover-
age under selective service to the obligation
of family support, into a mold of mechanical
unity.

With kindest regards,

Sincerely yours,
PauL A. FREUND.

LITHUANIAN INDEPENDENCE

Mr. MATHIAS. Mr. President, the
month of February holds special mean-
ing for Americans of Lithuanian and Es-
tonian origin and their friends through-
out the country, for February 16 and 24,
respectively, mark the 54th anniversary
of the establishment of the Republics of
Lithuania and Estonia in 1918,

For 22 years, until 1940, the freedom-
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loving people of these proud Baltic States
enjoyed an interval of independence
which saw long-needed social and eco-
nomic reforms. However, this hard-won
progress was cruelly halted in 1940 when
Lithuania and Estonia were forcibly
brought under the domination of the So-
viet Union.

Since that time, the courageous people
of Lithuania and Estonia have clung to
the memory of their brief period of free-
dom and have not given up the struggle
for independence. I am pleased to join
them today in recalling their proud his-
tory by commemorating the anniversary
of their independence. I add my voice to
their appeal for the right of self-determi-
nation for their homeland and extend my
warmest wishes that they will again see
the day when Lithuanians and Estonians
are free men.

EQUAL RIGHTS AMENDMENT

Mr. JAVITS. Mr. President, I feel cer-
tain that Senators would want to be ad-
vised of the latest action of the associa-
tion of the bar of the city of New York
on the equal rights amendment.

On February 17, the association of the
bar adopted the report of ifs civil rights
commitiee and committee on sex and
law, urging the adoption of the amend-
ment as its official position. This is par-
ticularly important in light of the fact
that 2 years ago the Federal legislation
committee of the association issued a re-
port favoring the elimination of diserimi-
nation on account of sex by means of
Federal legislation under the 14th
amendment rather than by the equal
rights amendment. Opponents of the
amendment have used this earlier and
now outdated report as evidence of legal
opinion against the proposal. The new
joint committee report, which now repre-
sents the position of this prestigious bar
association, therefore, should be of in-
terest to all Senators.

I ask unanimous consent that the re-
port be printed in the REcorp.

There being no objection, the report
was ordered to be printea in the Recorp,
as follows:

REPORT ON THE EQUAL RIGHTS AMENDMENT
BY THE ASSOCIATION OF THE BAR OF THE
City oF NEw YOREK BY ITS COMMITTEE ON
Civi. RIGHTS AND SPECIAL COMMITTEE ON
SEX AND Law

INTRODUCTION

The widespread and pervasive laws and
practices which discriminate against women
are not only irrational, but are also directly
and seriously injurious to a substantial part
of our society. Unsupported assumptions of
inferiority, which are often expressed In
terms of protectilng women from onerous
situations, are as difficult to eradicate as
comparable assumptions based on religion
or race. The question, therefore, is not
whether women are equal but what means
should be adopted to secure their rights.

A new amendment to the Constitution,
which would establish a fundamental na-
tional commitment to elimination of dis-
crimination based on sex, fulfills the crucial
function of creating a presumption of in-
validity as to all sex-based legislation. Pro-
ponents of such legislation would then be

required to demonstrate its relation to
characteristics which are present in all of
one sex and none of the other, in order to
Justify the distinction.
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The present form of the amendment, as
approved by the House and submitted to the
Senate, is as follows:

Sec. 1. Equality of rights under the law
shall not be denied or abridged by the
United States or by any state on account of
sex,
Sec. 2. Congress shall have the power to en-
force by appropriate legislation the provi-
sions of this Article.

See. 3. This Amendment shall take effect
two years after the date of ratification.

Substantially the same Amendment has
been introduced in every Congress since 1923,
and was seriously considered and debated in
1946, 1950, 1953 and 1870.

We urge adoption of the Amendment as
the best means of establishing equality be-
fore the law, and effecting a comprehensive
and constant review of the whole body of
legislation which treats men and women
differently on the basis of their membership
in a sexual class.

Judicial enforcement based upon the equal
protection clause of the fourteenth amend-
ment

The position has been advanced that a
new amendment to the Constitution is un-
necessary, because judicial interpretation of
the Equal Protection Clause of the Four-
teenth Amendment will be sufficient to elimi-
nate sex discrimination. However, prior de-
cislons under the Equal Protection Clause
dealing with sex-based statutes and the pres-
ent standards of review utilized by the Su-
preme Court in deciding equal protection
challenges to such legislation, do not sup-
port this position.

Until the recent case of Reed v. Reed! dis-
cussed below, the Supreme Court had never
held a sex-based Ilegislative classification
to be violative of the equal protection clause
and to date has never examined critically the
stereotypes with respect to women which are
embodied in such laws. Its approach has been
characterized by two features: (1) a vague
but strong bellef that women necessarily
occupy a separate place from men in soclety
and therefore can be treated differently ®* and
(2) an “extraordinary methodological casual-
ness in reviewing state legislation based
on stereotyped views of women." 3

The landmark Fourteenth Amendment case
of Muller v. Oregon' where the Court ap-
proved laws which created maximum work-
ing hours for women only, based its holding
on the inferior physical capabilities of woman
and her social role as & procreator which place
her "in a class by herself.” The Court did not
even consider the question of whether women
have equal rights to employment. Its doc-
trine became an open-ended invitation to
state legislators to begin carving out a
body of laws which treated women as a sep-
arate class. Moreover, Muller has been the
oftcited precedent for a myriad of lower
court decisions which have upheld separate
treatment for women.®

More than fifty years later, the Supreme
Court depended on the assumptions prevall-
ing In Muller in ruling in effect that a State
may assert that it is an unnecessary burden
to require a woman to take on the civic
responsibility of occasional jury duty (Hoyt
v. Florida) * and that women may be pre-
cluded from acting as bartenders unless they
are wives or daughters of a male owner
(Goesaert v, Cleary).”

The 1971 Reed case indicated no substan-
tial charge in judicial attitude. The statute
at issue directed that where both a man and
& woman were equally entitled to be ap-
pointed administrator of the estate of an
intestate, the man should in every case be
appointed. The Court refused to consider
plaintiff's argument that a presumption of
illegality attaches to any sex-based classifi-
cation. Instead, it ruled on the particular

Footnotes at end of article.
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facts of the case, holding that the statute
utilized an arbitrary method of achieving its
goal, which was to eliminate hearings and
thus conserve time for probate courts.

Thus, the Supreme Court's interpretations
of the 14th Amendment in sex equality cases
does not provide any realistic basls for re-
llance on existing constitutional provisions
to effect any fundamental change in sex-role
determinism.® Even where the Equal Protec-
tion Clause is utilized, the decision of the
Court may be so narrow and the facts so un-
usual that the impact of the case is uncer-
tain, resulting in no necessary revisions in
existing laws and practices.

Passage of a new equal protection
amendment

A new equal protection amendment spe-
cifically directed to women’s rights has also
been suggested. Its proponents concede that
it would be construed in the same manner as
the equal protection clause of the 14th
Amendment, but argue that this is an ad-
vantage because it avolds "vagueness” and
“Inflexibility.”

Angslysis of the tests utilized in 14th
Amendment cases demonstrates that far more
vagueness and confusion would result from
the equal protectlon route than from the
Equal Rights Amendment. Reed, Goesaert,
and Hoyt applied the “reasonable classifica-
tion" standard which allows the states sub-
stantial discretion in their treatment of civil
rights for women.” Even if the stricter tests
of “fundamental interest” or “suspect clas-
sification” were applied, thereby placing a
greater burden on legislatures to justify sex
classifications, the Court has disagreed about
what kinds of rights and interests come
within the scope of “"fundamental”.® There-
fore, the test might not be used in many
sltuations where women are treated differ-
ently from men, e.g. access to certain types
of employment, the right to work, overtime,
access to all forms of education and the right
to control one’s body.

Similarly, the “suspect classification” test
merely requires the state to propound a com-
pelling interest in retaining a law; some
sex-based classifications might therefore re-
main and a proliferation of inconsistent
standards based upon judicial definitions of
“eompelling" could result.

The Equal Rights Amendment, however,
would permit sex-based distinctions only
when they are grounded upon physical char-
acteristics unique to one sex. This provides
a readily ascertalnable, consistent and objec-
tive standard.

As to the *flexibility” of the equal protec-
tion approach, this argument appears to be
based on the view that some laws which dis-
criminate on grounds of sex should remain,
even if these laws are unrelated to physical
attributes present only in one sex. Thus, this
approach falls to treat the complex scope and
nature of sex discrimination.

The efficacy of Federal legislation

Section 6 of the Fourteenth Amendment,
which empowers Congress to enforce the
provisions of that Amendment ‘by appro-
priate legislation'" would probably be the
basis for federal legislation in the equal
rights area, although civil rights enactments
have also been based on the Commerce
Clause.

It has been suggested that an Act of Con-
gress pursuant to Section 5 would be prefer-
able to the Equal Rights Amendment, be-
cause it would be more “specific” and there-
fore lead to less litigation. That such a
statute might be more specific and therefore
limited to particular areas (for example, em-
ployment), hardly recommends it as a ve-
hicle for eliminating sex role determinism
which pervades all areas.

Moreover, a federal statute would lead to
more litigation than the Amendment, not
less. First, it i1s Indisputable that challenges
to its constitutionality could be made. Sec-
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ond, passage of a statute would lead to the
customary search for exceptions to the rule,
which the breadth of a constitutional
amendment avoids.

The Section 5 approach is less suitable
than the Amendment for the further reason
that sex-based laws involve many areas of
traditional state concern, such as property
and divorce laws. A state-based concurrence
to the commitment to equal rights is there-
fore of particular importance to Insure im-
plementation.

Doubt as to the feasibiilty of the statutory
route has also arisen because the Supreme
Court has recently held in Oregon v.
Mitchell * that Congress had no power under
Section 5 of the 14th Amendment to pass
legislation lowering the voting age in state
elections to 18. This decislon suggests that
Bection 5 may not authorize legislation in
areas traditionally reserved to the states in
their regulation of conduct, unless specifical-
ly directed to the elimination of racial dis-
crimination. We note that the Federal Legls-
lation Committee of this Association issued
a report favoring the elimination of dis-
crimination on account of sex by means of
federal legislation under the Fourteenth
Amendment. That report was issued prior
to the SBupreme Court's decisions in Reed
and Oregon v. Mitchell.

Possible conflict with the 14th Amendment

A few critics have raised the theoretical
problem of a potential confliet between the
14th Amendment and the Equal Rights
Amendment. However, the legislative history
of the Equal Rights Amendment can and
should indicate that there is no Congres-
sional iIntention to modify the application
of the 14th Amendment to sex-based dis-
crimination. Moreover, governmental acts,
statutes and practices have been held to vio-
late more than one constitutional provision
at the same time.® The equal protection
clause has not affected the “integrity” of the
due process clause.

Breadth of the equal rights amendment

The permanence of constitutional doctrine
and its application to future societal prob-
lems demands the broad language employed
by the Equal Rights Amendment. It is un-
realistic to expect that every problem be re-
solved in advance, although the enabling
clause provided in the Amendment and the
process of passing the Amendment itself can
suggest solutions to particular problems
within the overall constitutional premise,

The existence of the Amendment will not
alone preclude the necessity of litigation, and
supplementary federal and state leglslation
is desirable. Nevertheless, it establishes a
solid and permanent constitutional basis,
without which other efforts remaln plece-
meal and limited.

The time required to pass the Amendment
and the two-year grace period presently pro-
vided in the Amendment will allow a coordi-
nated and comprehensive review to occur
which will substantially mitigate the prob-
lems involved in any transitional pericd.
However, change will occur at a more desir-
able pace than if the process were left to
legislatures and courts without the impetus
of the Amendment. Moreover, the fact that
all fifty States and the federal government
will be engaged in conforming thelr laws at
the same time will provide momentum and
guid to 1 latures as they learn and
profit from each other’s actions.®
Sex as a prohibited classification under the

am ment

The Amendment reflects the fundamental
but obvious proposition that “women vary as
individuals in their body structure, physical
strength, intellectual and emotional capaci-
ties, aspirations and expectations just as men
do"% The Amendment will require that
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legal classifications of persons where neces-
sary for legislation be made on the basis of
traits found in both sexes, such as intelli-
gence, or on & functional basis related to
types of actlvity (e.g., employment, jury serv-
ice, driving a motor vehicle). Even though
members of one sex may appear to perform
a function not performed as frequently by
the other sex, laws cannot be justified which
fix legal rights on the basis of membership
in one sex or the other, The law will have an
obligation to treat people as individuals
rather than as statistics?®

The only permissible sex-based distinc-
tlons under the Amendment are distinctions
based upon a physical characteristic unique
to one sex.® Thus, laws pertaining to sperm
banks, for example, would necessarily apply
only to men. Likewise, laws relating to child-
bearing would apply only to women. “Scl-
entific” data relating to emotional or psycho-
logical differences between men and women
may be unreliable, since it may reflect atti-
tudes resulting from society's past and pres-
ent disparate treatment of the sexes. More-
over, “inherent psychological differences,”
purport to describe an average man or
woman. There are always individuals to
whom the average does not apply, and it is
these individuals the Amendment is designed
to protect.”

We envision a society in which there may
well be differences in the socletal position of
men and women, but in which these differ-
ences will reflect free choice rather than
social compulsion or legal restraints based
solely on sex.

Some particular effects of the amendment

The Equal Rights Amendment will provide
a framework whereby laws presently discrim-
inating against women will be struck down,
and will establish as fundamental policy the
desirabllity of equallty between the sexes.
Passage of the Amendment will therefore
necessitate a review of the laws governing,
among other areas: education, domestic re-
lations, crime, jury duty, the military draft,
labor, and property ownership and manage-
ment. Some of these laws have been cited as
conferring special privileges or benefits on
women.”* While it is not possible to make
reference In a report to every anticipated ef-
fect of the Amendment, a few specific issues
which have been the subject of particular
public inquiry are discussed below.®

1. Labor laws

It has been suggested that the Equal Rights
Amendment will adversely affect protective
labor legislation which puts women in a spe-
clal category. Such “special” legislation was,
as previously shown, the subject of Muller v.
Oregon. Basically, these labor laws may be
grouped into three general types (1) those
conferring supposed benefits such as rest pe-
riods; (2) those excluding women from cer-
tain jobs such as bartending or mining; or
from employment before and after child-
birth; (3) those restricting the conditlions of
employment, such as working at night or
overtime,

However, it has become increasingly clear
In recent years that these laws for women
provide little genuine protection, and that in
fact their impact has been to place women
at a severe disadvantage in the labor market,
in lower paying jobs, or out of the labor force
altogether.® Moreover, any sex-based law nec-
essarily has a discriminatory effect, because a
large number of women do not fit the stereo-
types on which the law is premised. And, to
the extent that any of these provisions em-
body actual protections, men are discrimina-
torily denied benefits,

As to the first category above, laws such as
those requiring a rest perlod have diserim-
inated against women in that they have pro-
vided a justification for paying women less
and limiting them to certaln positions. They

Footnotes at end of article.
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have also operated unfairly in depriving men
of such rest periods. Most of such laws may
be extended to both sexes without burden or
disruption.

As to the second category, laws excluding
women from certain occupations impose a
burden on some women without alding the
others. Women who do not want to be bar-
tenders would presumably not apply for such
Jjobs, while those who wish to work in the
clted occupations (some of which are very
lucrative) are excluded solely because of thelr
sex.

Compulsory maternity leave regulations,
which require pregnant employees to go on
leave for a specified perlod without providing
job security or retention of accrued benefits,
are similarly exclusionary. A sex-neutral rule,
permitting any temporarily disabled worker
and his or her doctor to determine the com-
mencement and duration of leave, would pro-
vide a non-discriminatory and rational regu-
lation.

The third category above particularly dem-
onstrates the inappropriateness of using sex
as a criterion in labor legislation. Night work
is often better paid and more convenient for
some women who go to school in the daytime,
or whose husbands could care for children at
night. On the other hand some employees,
both women and men, would prefer exemp-
tion from night assignments. Overtime is
also well-pald and desirable for many male
and female workers; a sex-neutral rule would
forbid employers to fire those who refuse
over-time, but would permit over-time for
those who wish it.

Thus, the effect of the Equal Rights Amend-
ment on labor legislation would be to pro-
vide an incentive to the states to enact stat-
utes which would genuinely protect workers
of both sexes.

2. Interspousal Support

At present, all states make husbands pri-
marily liable for the support of their wives.
Only where a husband is incapacitated or
indigent do many states make his wife liable
for his support. The erronecus idea that the
Equal Rights Amendment will summarily do
away with a husband’s duty to support his
wife has caused many people, especially wives
who are totally dependent upon men for
support, to oppose the Amendment. On the
other hand, many men, particularly those
ex-husbands burdened with heavy alimony
payments, find this aspect of the Amend-
ment, as they percelve it, especially appeal-
ing.m However, there are judicial methods of
reconclling existing support laws with the
Amendment that would avold drastic impact
on this area. The duty of spousal support will,
however, have to be apportioned in a more
equitable manner between husband and wife.

It must first be noted that under present
law In most jurisdictions, the husband’s
duty to support the wife while they are living
together is enforced only to a minimal ex-
tent. In fact, most courts refuse to enter a
support decree in favor of the wife where
the marriage is an ongoing one. Thus, as
long as a husband provides for his wife with
the barest necessities, he is free to determine
how much or how little of his property he
wishes to bestow upon her2

Only when the marriage is dissolved do non-
support laws, both criminal and civil, come
into play. Most states have criminal statutes
which penalize a man's desertion of his wife.
Courts, of course, can penalize a husband for
contempt by imposing a jail sentence where
he falls to pay alilmony pursuant to a valid
support decree. Such laws are entirely inef-
fective in providing needed support and
under the Amendment, courts would prob-
ably strike down criminal non-support laws
which apply only to men, rather than ex-
tending them to cover women.®=

With regard to civil enforcement of sup-
port laws, courts could extend them to cover
wives as well as husbands rather than strik-
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ing them down. The Amendment would bar
& state from imposing a greater llability on
one spouse than on the other merely because
of sex. It is clear that the Amendment would
not require both a husband and wife to con-
tribute identical amounts of money to a mar-
riage. The support obligation of each spouse
would be defined in functional terms based,
Tor example, on each spouse’s earning power,
current resources and non-monetary contri-
butions to the family welfare. Thus, If
spouses have equal resources and earning ca-
pacities, each would be equally liable for the
support of the other—or In practical effect,
neither would be required to support the
other. On the other hand, where one spouse
is the primary wage earner and the other runs
the home, the wage earner would have a duty
to support the spouse who stays at home in
compensation for the performance of her
or his duties.

Although courts still probably would be
reluctant to interfere in the allocation of
support between husband and wife in an on-
going marriage, upon the dissolution of mar-
riage, both husbands and wives would be en-
titled to fairer treatment on the basis of
individual ecircumstances rather than sex.
Thus, alimony laws could be drafted to take
into consideration the spouse who had been
out of the labor market for a period of years
in order to make a non-compensated con-
tribution to the family in the form of do-
mestic tasks and/or child care

3. THE MILITARY

The Equal Rights Amendment will require
that military institutions base their rules,
benefits, and requirements on individual
skills and capacity rather than sex.

At present, most women in the Army are
members of Women’s Army Corps (WAC) or
the Army Nurse Corps. While women are as-
signed to the Nurse Corps on the basis of
function, they are assigned to WAC—which
is limited to two percent of the full strength
of the services ®—solely because they are fe-
male. Until recently, only unmarried women
were generally allowed to serve, and when
married women were permitted, their de-
pendents recelved none of the benefits that
men's families received.® Women take differ-
ent intelligence tests for enlistment =

All men who are drafted are eligible for
combat duty, and receive four to six months
of basic training. In each unit, those men
who have & primary non-combat military
operating speclalty (for example, clerk, cook,
supplies), still have a secondary specialty in
the event of combat (such as infantry). This
is true also of reserves and occupation forces;
the only exception would be non-combat
units such as medical or chaplain corps. The
Amendment *® would require that if these
organizational principles continue to apply
to men, they would also apply to women.

Objections to requiring women to be
combat-ready have been two-fold: 1) the
assumption that women lack the requisite
physical capability 2) the possibility of dis-
clplinary problems. As to the first point,
there is no basis In fact to conclude that
women lack the physical capabilities neces-
sary to perform many jobs involved in com-
bat, such as piloting an airplane, or driving
a truck. In most ground combat, the effec-
tiveness of the modern-day soldier is due
to skills, training and equipment rather than
physical strength.

It must be remembered that there are
many men, too, who are incapable of per-
forming the tasks required of a combat
soldler. Thus, the Army would have to apply
a test which would screen out those of both
sexes who would be incapable of performing
strenuous combat dutles, just as it pres-
ently does with minimum height and weight
requirements. At times, soldiers may be
required to carry loads weighing from 40
to 50 pounds, and most American women
meeting the minimum helght and weight
requirements are capable of dolng so.»®
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As to disciplinary problems, men and
women have worked together in combat con-
ditlons in the army of the Soviet Union and
under most military conditions in the army
of Israel; their participation is evidence that
no serious disciplinary difficulties need be
expected in an integrated army. It should
also be pointed out that there is no basis
for the supposition that women are less
responsible than men when faced with emer-
gency or danger.

Beparate quarters for men and women
would be provided under the constitutional
right of privacy® even though this may in-
volve bullding more toilet and sleeping faclli-
ties.

Under the Amendment, deferments and
exemptions from military service would be
sex neutral. Women ministers, conscientious
objectors and state legislators would be
treated as men in such categories now are.
Hardship and “sole support” deferment cate-
gories ® would also have to be extended to
apply to both sexes.

Although some consider the present ex-
emption of women from military service to
be advantageous for women, others have
pointed out that such an exemption deprives
women of the training and benefits provided
to men who serve in the armed forces. Such
benefits include vocational training, medical
care and benefits for dependents. In addi-
tion, veterans receive educational scholar-
ships and loans, preference in government
employment, pensions, insurance, and medi-
cal treatment, ®

While some percentage of those who serve
in the military risk loss of life, military
assignments should be made on the basis of
capacity rather than sex. Only those able to
perform the necessary services will be re-
quired to do so.

Women's equal involvement in the military
will also increase their interest in and knowl-
edge of the political process. It also may be
anticipated that elimination of the present
discriminatory regulations against women
volunteers will result in a greater number of
enlisted women; thus, the proportion of the
army consisting of volunteers will be larger,
and the number of persons subject to in-
voluntary draft would be reduced.

4, Compensatory Ald for Women

Many women, because of past discrimina-
tion, lack the necessary education, training
and skills which would enable them vo com-
pete in the marketplace on an equal basls
with men. The solution to this problem lies
not, as one commentator has suggested, in
opposing passage of the Amendment® or in
approving laws which ostensibly “protect”
women as & group from the harsh realities of
modern life. The solution instead lies in sup-
porting the passage of the Amendment,
which could allow compensatory treatment
for women in much the same way that cer-
tain compensatory treatment has been al-
lowed for blacks.

In the area of race relations two methods
have been employed for taking affirmative
steps to assure actual, and not merely theo-
retical, equality between blacks and whites.
One is the “benign quota” used in the hous-
ing, education and employment fields; the
other is compensatory aid in the form of
special education or training assistance to
help put blacks on an equal footing with
whites. The Supreme Court has yet to pass
upon the constitutionality of these devices,
but if their constitutionality is upheld, there
s no reason why such afirmative steps
should not also be taken to assure that wom-
en enjoy actual equality with men.s

Another method to secure actual equality
for women, and one which is not constitu-
tionally uncertain, would be for courts, in
declding particular cases under the Amend-
ment, to frame thelr decrees to embody af-
firmative rellef.* As in racial desegregation
cases, such decrees could provide remedies
for past denial of equal rights which take
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into account sex factors and special treat-
ment to the group discriminated agalnst>

On the federal level, Congress could enact
legislation under the enforcement provision
of the Amendment dealing with the various
economic and soclal conditions which under-
lie our present system of sex inequality.
States could enact similar legislation under
their general police powers. Additionally,
legislatures could make use of various func-
tional classifications which generally include
members of one sex (but which also would
include disadvantaged members of the other
sex), to enact statutes having the effect of
undoing past discrimination, in much the
same way that courts might judiclally ex-
tend laws which presently confer a benefit
exclusively upon one sex to Ilnclude the other
sex.

5. Other Constitutional Rights Not
Jeopardized

Opponents of the Amendment have at-
tempted to block its passage by raising the
“bathroom argument.” ® This criticism is
dealt with here only because the idea that
men and women might be required to use
the same bathrooms has generated an en-
tirely unwarranted concern. The constitu-
tional right of privacy could be used to sanc-
tion separate male and female facilitles for
actlvities which involve disrobing, sleeping
and personal bodily functions?®

CONCLUSION

The Equal Rights Amendment will result
in a fundamental restructuring of the pres-
ent treatment of women. This has caused
some to criticlze the Amendment as going
too far. It 1s submitted that proponents of
this view are not committed to the concept
of equallty between the sexes, and that their
very assertion that vast changes will be made
in American life as a result of the Amend-
ment's passage constitutes an implicit ad-
mission that sex discrimination is wide-
spread.

Other critics argue that the Amendment
does not go far enough because it does not
reach private discrimination.® The same
argument could of course have been used to
oppose passage of the Fourteenth Amend-
ment. Although the Equal Rights Amend-
ment will not directly affect sex-based dis-
crimination in the private sector, once the
Amendment s ratified and states have
adopted its broad polley of sex equality, they
can enact their own leglslation # pursuant
to their police powers encompassing pro-
hibitions in areas such as housing and public
accommodations, for example. The concept
of “state action,” utilized under the First
and Fourteenth Amendments, will apply
here. The federal government will also be
able to enact legislation, pursuant to other
clauses of the Constitution, which would
reach areas not governed directly by the
Amendment.

This Amendment, as passed by the House,
should be adopted by the Senate and pre-
sented to the States for ratification. As
shown above, alternative methods such as
passage of a federal statute alone, or reliance
solely on judiclal interpretation of the Equal
Protection Clause of the Fourteenth Amend-
ment, would at most commence a piece-
meal and inadequate approach which would
fail to accomplish the purposes of an effec-
tive Equal Rights Amendment.:
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FOOTNOTES

*Mr. Chandler dissents,
views follow the report.

! The equal protection argument has only
been ruled upon in Reed v. Reed — U.S. —,
30 LEd. 225, Hoyt v. Florida, 368 U.S. BT
(1961) and Goesaert v. Cleary, 335 U.S. 464
(1948). Further, the Court has never found
sex-based legislation to be impermissible un-
der other sectlons of the 14th Amendment;
privileges and Immunities—In re Lockwood,
154 U.S. 116 (1894); inor v. Happerselt, 88 U.S.
(21 Wall.) 162 (1874); Bradwell v. Illinotis,
83 U.S. (16 Wall.) 130 (1872); due process:
West Coast Hotel v. Parrish, 300 U.S. 379
(1937); Radice v. New York, 264 U.S. 202
(1924); Muller v. Oregon, 208 U.S. 412 (1908).
All the above cases evidence the strong be-
lief by the Supreme Court that women have
a separate place in soclety. Arguendo, Lock-
wood, Bradwell, and Minor have now been
effectively overturned. Yet the disastrous ef-
fects of these early decisions cannot be un-
derestimated. Moreover, the 19th century
cases are historical underpinnings to the at-
titudes about women expressed by the Court
in later decisions: Muller, Goesaert, Hoyt.

2At the turn of the twentieth century,
women were denied by the Court the Consti-
tutional guarantee of certain basic rights—
voting: Minor v. Hapersett, 88 U.S. (21 Wall.)
162 (1874); practicing law: In re Lockwood,
154 U.S. (16 Wall.) 116 (1894); Bradwell v.
Illinois, 83 U.S. (18 Wall.) 130 (1872); jury
service: Strauder v. West Virginia, 100 U.S.
803, 310 (1880) (dictum).

#The authors of this Report acknowledge
their particular debt to Brown, Emerson, Falk
& Freedman, The Equal Rights Amendment:
A Constitutional Basis for Equal Rights for
Women, 80 Yale L. J. 871 (1971) [hereinafter
cited as Yale L.J.] See discussion of the Su-
preme Court's review of sex-based legisia-
tion at B76.

A good example of this “methodological
casualness” is the statement of Justice
Frankfurter in Goesaert, supra at n.l. He
noted that as to the equal protection issue,
“[b]Jeguiling as the subject is, it need not
detain us long,” and that “Michigan could
beyond all question, forbid all women from
working behind a bar” (emphasis added. 335
U.S. at 465.)

208 U.S, 412 (1908). Muller was dedicated
only three years after Lochner v. New York,
198 U.S. 45 (1805) wherein the Court struck
down as violative of due process state legls-
lation which set maximum working hours
for bakery workers. Thus, Muller squarely
confiicted with the Court’s holding in Loch-
ner. Although Muller was hailed at the time
as a breakthrough in development of the
due process doctrine, the case now stands as

His dissenting
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& paradigm of traditional judiclial philosophy
regarding the nature and role of women.

5 There are over 90 cases reported in Shep-
ard's Citations which cite Muller as a basis
for taking judicial notice of “female physical
characteristics” to support separate treat-
ment for women.

Only recently have lower courts begun to
discredit the verbiage in Muller about the
innate differences and inferior characteris-
tics which the Supreme Court found peculiar
to women. See, e.g., Sail’er Inn, Inc. v, Kirby,
5 Cal. 8d 1, 485 P.2d 6529 (1971); Mengelioch
v. Industrial Welfare Commission, 437 F. 2d
563 (9th Cir. 1971); rev’g in part 284 F. Supp.
950 (C.D. Cal. 1968).

5368 U.S. 57 (1961). The assumption about
woman's place in Hoyt is merely a restate-
ment of the 19th century view expressed by
the Court in Bradwell: *“Man is, or should be,
woman's protector and defender. The natural
and proper timidity and delicacy which be-
longs to the female sex evidently unfits it for
many of the occupations of civil life. The
constitution of the family organization,
which is founded in the divine ordinance,
as well as in the nature of things, indicates
the domestic sphere as that which properly
belongs to the domain and functions of
womanhood.” Bradwell v. Illinois, at 141 (em-~
phasis added).

7335 U.S. 464(1948). Unlike the Muller
Court, the Supreme Court in Goesaert showed
some awareness of the central issue, equal
right to employment, but rejected its im-
portance, noting that “we cannot give ear
to the suggestion that the real impulse be-
hind this legislation was an unchlvalrous
desire of male bartenders to try to monop-
olize the calling.” 335 U.S. at 467.

& Goesaert v. Cleary, supra, Hoyt v. Florida,
supra, U.S. v. Yazell, 382 U.S. 341(1966) all
contain dissenting opinlons, yet none of the
dissenting Justices focused upon the need
for a new judicial approach to sex-based leg-
islation, or on the need for reassessment of
legal inequalities suffered by women. The

only decision preceding Reed which could be
considered a harbinger for equality was
United States v. Dege, 364 U.S. 65 (1960)
where Justice Frankfurter openly discarded
the medieval view of women and overturned
the common law doctrine of conspiracy (l.e.,
that a husband and wife, belng one, are in-

capable of conspiracy). Yet, Hoyt, which
followed the Dege decision, reilnstated the
traditional view of women. In Williams v.
MeNair, 401 U.S. 951 (1971) the Supreme
Court affirmed without opinion and without
hearing argument, a lower court’s dismissal
of a suit brought by three male plaintiffs
who challenged a state school system which
segregated the sexes.

As to judicial attitude, the transcript of
oral argument of a 1970 Title VII employ-
ment discrimination case, Phillips v. Martin
Marietta Corporation, 397 U.S. 960 (1970), is
& stark and dismal portrayal of the facetious
responses and derisive attitudes of the Jus-
tices when the issue of sex discrimination is
presented. See Women’s Rights L. Rep., Vol. 1
No. 1, pp. 11-20 (1971).

* The presumption of reasonableness of
state legislation had already been discarded
as to other groups in our soclety: see, e.g.,
Brown v, Board of Education, 347 U.S. 483
(1954); Korematsu v. U.S., 323 US. 214
(1944) ; Skinner v. Oklahoma ez rel. William-
son, 316 U.8, 535 (1942).

0 See eg., Wyman v. James, 400 U.S. 309
(1971), id at 338 (Marshall, J., dissenting);
Dandridge v. Williams, 807 U.8. 471 (1970),
id at 508 (Marshall J,, dissenting); Kramer v.
Union Freed School District, 8956 U.S. 621
(1969), id. at 634 (Stewart J., dissenting);
Shapiro v. Thompson, 394 U.8. 618 (1969),
id, at 6556 (Harlan J,, dissenting).

u Oregon v. Mitchell, 400 U.S. 112 (1970).

12 United States v. Wade, 388 U.S. 218
(1966).

13 Yale L. J. at 910. The authors note that
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all the states successfully carried out en-
actment of unemployment compensation
statutes and establishment of complex ad-
ministration systems in less than eighteen
months, pursuant to the Social Securlty Act,
Ch. 531, 49 Stat. 620 (codified in scattered
sections of 42 U.8.C.) passed In 1935. Also,
many states have revised thelr commercial
laws through adoption of the Uniform Com-
mercial Code. Such revision appears to have
been accomplished without undue confusion.

1 Murray, The Negro Woman’s Stake in the
Equal Rights Amendment, 6 Harv. Civ. Rights
Civ. Lib. L. Rev. 253, 255 (1971).

1 Yale L. J. at 889-90.

18 Id. at 894-96. The authors suggest that
courts should apply a “strict scrutiny” test
and consider the following six factors:

(1) the proportion of ome sex which
actually possesses the characteristic;

(2) the relationship between the char-
acteristic and the problem the legislation
purports to solve;

(3) the proportion of the problem at-
tributable to the unique physical character-
istic;

(4) the proportion of the problem elimi-
nated by the solution;

(5) the avallability of less drastic alterna-
tives; and

(6) the importance of the problem osten-
sibly belng solved.

The authors use as an example a hypothet-
ical regulation aimed at reducing absentee-
ism at policy-msaking levels by barring
women from certain jobs. The regulation
ostensibly would be based on the physical
characteristic of potential pregnancy (which
would be unique to women) and the con-
sequent necessity for leaves of absence for
childbearing. Judicial consideration of the
six factors mentioned above would result in
a court's striking down this regulation,

7 Id. at 893-04.

18 Rurland, The Equal Rights Amendment:
Some Problems of Construction, 6 Harv. Civ.
Lib. L. Rev, 243, 247 (19871) [hereinafter cited
as Kurland]. See also Barrett & Lee, Women’s
Rights, 1971/72 Ann Survey Am. Law. (not
yet published). The authors point out that
laws, such as New York's statute (N.¥. Judi-
clary Law § 507(7) (McKinney 1868) which
provide an automatic exemption from jury
duty for women, in many cases turn out to
have a punitive effect. Many working wom-
en, who might wish to serve on juries, feel
that they must bow to employer pressure to
claim their automatic exemption. For many
non-working married women who may in
fact have children to care for, the net eco-
nomic loss to many families, especially those
in lower income strata, is greater when their
husbands must take time off from work to
serve than it would be if they simply used
part of the stipend received for jury service
to pay for temporary child care. See also,
Gold, 8., “Female Juveniles” (unpublished),
wherein the author points out that pater-
nalistic state statutes governing {female
juveniles actually result in harsher treat-
ment for girls than for boys for the commis-
sion of the same erlmes and provide a greater
range of non-criminal behavior for which
girls may be punished than for boys,

¥ 8ee Yale L. J. at 922 (protective labor
legislation); Id. at 936 (domestic relations
law); Id. at 954 (criminal law); Id at 967
(the military). See also, Dorsen & Ross, The
Necessity of a Constitutional Amendment, 6
Harvy. Civ. Rights Civ. Lib, L. Rev. 216, 221-
23 (1971) [hereinafter cited as Dorsen &
Ross].

% Yale L.J. at 922-036; Ross, Sex Discrimi-
nation and “Protective” Labor Legislation,
1970 Hearings before Senate Judiciary Com-
mittee on the Equal Rights Amendment at
210. See also Cheatwood v. South Central Bell
Tel. & Tel. Co., 303 F. Supp. 764 (M.D. Ala.
1960) and Bowe v. Colgate-Palmolive Co., 416
F. 2d 711 (7th Cir 1969) (welght lifting re-
strictions); Mengelkoch v. Industrial Welfare
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Commission, 437 F. 563 (8th Cir. 1971), rev’g
in part 284 F. SBupp. 950 (C.D. Cal., 1968)
(maximum hours legislation)

4 Approximately two-thirds of the states
permit divorce courts to grant alimony
awards to the wife only. The remaining one
third permit alimony awards to either
spouse. Yale L.J. at 952-53 & n. 192.

=2 H. Clark. Domestic Relations
(1968).

= See, e.g., Model Penal Code § 230.5 (Pro-
posed Official Draft, 1962).

* See, e.g., Uniform Marriage and Divorce
Act §§ 308 (a) and (b).

%10 U.S.C. §3209(b) (Supp. IV., 1967); 32
C.F.R. § 580 (1871).

# Yale L. J. at 960.

%32 C.F.R. § 888.2(f) (1970).

% However, in 1950 and 1953, the Equal
Rights Amendment was passed by the Sen-
ate with a clause permitting reasonable clas-
sifications to protect women (which was in-
tended to apply to the draft). In 1970,
Senator Ervin proposed a specific draft ex-
ception and in July, 1971, the House Judiclary
Committee reported out the Equal Rights
Amendment with a similar provision.

2 See, e.g., Cheatwood v. South Central
Bell Tel. & Co., op. cit. supra at n. 20, at
768-59.

% See discussion in Yale L. J. at 900-02.
The Supreme Court recognized the constitu-
tional right of privacy in Griswold v. Con-
necticut, 381 U.S. 479 (1965). See also York
v. Story, 324 F. 2d 450 (9th Cir. 1063), cert.
denied, 376 U.S, 939 (1964) wherein the
Court applied the constitutional right of
privacy to the situation where police con=-
duct searches involving the removal of cloth-
ing.

250 US.C. App. §466 (h) (2) Supp. V.
(1969).

3 Yale L. J. at 968 & n. 252,

= KEurland at 250,

% Yale L.J. at 803-04. See also, Fiss, Racial
Imbalance in the Public Schools: The Con-
stitutional Concepts, T8 Harv. L. Rev. 564
(1965) ; Kaplan, Equal Justice in an Unequal
World: Equality for the Negro—The Prob-
lem of Equal Treatment, 61 Nw. UL. Rev.
363 (1966); Developments in the Law—Equal
Protection, 83 Harv. L. Rev. 10856, 11056-20
(1969).

* See Swann v. Charlotte-Mecklenburg Bd.
of Edue., .. US. __, 91 8. Ct. 1267 (1971).

» Yale L.J. at 904,

% Id. at 804-05.

# Freund, The Equal Rights Amendment is
Not the Way, 6 Harv. Civ. Rights Civ. L.b.L,
Rev. 234, 240 (1971), [hereinafter cited as
Freund]. The number of times that bath-
room facilities have been used to justify sex-
based discrimination is very surprising. To
cite only a few examples: Last year one Sen-
ator opposed confirmation of the appoint-
ments of female pages to the Senate because
they would not be able to dellver messages
to Senators in the men's rest room. The
EEOC guideline explicitly state that the lack
of restroom facllities for female employees
is no excuse not to hire them; thus presum-
ably the argument has been raised many
times by employers. See, e.g. Cheatwood,
supra. Female high school students have been
barred from competition in varsity sports
such as tennis and swimming because the
teams are all male and no locker room facili-
ties were provided for females.

= See footnote 30.

© Emerson, In Support of the Equal Rights
Amendment, 6 Harv, Civ. Rights Civ. Lib, L.
Rev. 225, 232 (1971).

“ Freund at 234,

“ Doren & Ross at 220. See, e.g., United
States v. Guest, 383 U.S. 747, 761, 774 (1966)
(opinions of Clark and Brennan, J. J.); 18
US.C. § 241 (1964); 42 U.S.C. § 1985 (1964).

42 The undue burden of mathemsatical pre-
cision which proponents of women's rights
must shoulder each time legislation is pend-
ing is eliminated once a national moral com-
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mitment to sex equality is unequivocally
stated. With a national expression of equal-
ity it will not be necessary to prove again
and again, in each state, that women are, for
example, as Intelligent or as “business-
minded’ as men.
DisseNTING VIEWS OF FPoRTER R.
CHANDLER

The first sentence of the Committee re-
port says:

“The widespread and pervasive laws and
practices which  discriminate against
women are not only Irrational. but also di-
rectly and seriously injurious to a sub-
stantial part of our soclety.”

This might have been true in 1772, It
might have been partially true in 1872. But
as of 1972 it seems to me to be a wild exag-
geration. Many of the examples given in the
report (e.g. laws forbldding women in a few
states to work in mines or as bartenders, or
exluding them from the dublous honor of
belng drafted into the armed forces) seem
rather far-fetched, if not ridiculous.

Nor as I convinced that the far-reaching
and shot-gun type of remedy proposed—a
Constitutional amendment—Iis either neces-
sary or appropriate. Such abuses as may exist
are susceptible to correction either through
legislative channels or through the existing
Equal Protection Clause of the Fourteenth
Amendment, The report dismisses these al-
ternatives by saying in effect that they would
take too long.

The broad reach of the proposed Constitu-
tional amendment, as interpreted by the au-
thors of the Committee report, can best be
realized by a careful reading of the sectlon
of the report headed “The Military.” The re-
port unequivocally states that one of its
purposes is to ensure that women be not only
permitted but required to be treated on an
exact parity with men for all purposes of
military service. If men are drafted for com-
bat duty in the infantry, or as truck drivers,
women must be similarly drafted. If men are
assignable to the boller room of a destroyer,
women must be similarly assignable. Some-
what grudgingly, the report concedes that
“geparate quarters for men and women would
be provided under the constitutional right of
privacy, even though this may involve build-
ing more toilet and sleeping facilities.” How
this is to be accomplished without rebuilding
all our destroyers, or whether segregated
pup tents and foxholes for the infantry will
be constitutionally mandated, are not elu-
cidated in the report.

I respectfully dissent and recommend that
the Committee report be rejected. In this
connection I note that the Committee on
Federal Legislation of this Association has
submitted a report adverse to the proposed
Constitutional Amendment.

SOVIET STRATEGIC WEAPONS
BUILDUP

Mr. FULBRIGHT. Mr. President, each
year about this time, for as long as I can
remember, the Senate along with the rest
of the country has been afflicted with dis-
closures about new strategic threats
which have, or will soon have material-
ized. This year the situation is both sim-
ilar and different. It is similar in that we
hear the traditional refrain of Soviet
strategic weapons buildup. We are told as
always that the buildup has exceeded all
expectations. We are told that we are
falling behind.

These statements are, of course, ques-
tionable. Just to give one example, the
defense posture statement shows that
U.S. “total offensive force loadings” have
gone—or will go—up from 4,700 to 5,700
from November 1, 1971, to mid-1972.
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Meanwhile, Soviet force loadings have
risen only from 2,100 to 2,500. Thus, as
the posture statement itself indicates, we
are adding 1,000 weapons and they only
400.

At this time of year it may be appro-
priate to stop and see what became of
some old threats. I wonder if my col-
leagues remember the Soviet multiple
warheads, the threat which was used to
frighten us into approving the ABM? On
page 56 of the defense posture statement
we learn that the Soviet Union has not
even had a test of an MRV warhead—
that is, multiple warheads without
independent guidance since late 1970—
more than a year ago. We began to flight
test independently guided reentry ve-
hicles in August 1968, and deployed them
about 2 years later. In other words, we
now find that we are more than 3 years
ahead in MIRYV technology.

The new aspect of this year’s posture
statement is that we are being asked to
invent new weapons systems for inter-
national political purposes. This is, of
course, a logical extension of the bar-
gaining chip argument, and it represents
a dangerous and expensive trend in de-
fense planning. The initial billion dol-
lar installment proposed for a ULMS
submarine system which could ultimately
cost $30 billion is a good illustration.

The posture statement does not make
a serious case that our Polaris subma-
rines are threatened. The case for a new
sea-based missile force is based simply
on the need to show the Soviet Union
that we too can spend money on sea-
based systems, if they are unwilling to
halt building submarines. The defense
posture statement explains ULMS this
way:

The continuing Soviet strategic offensive
force buildup, with its long-term implica-
tions, convinced us that we need to under-
take a major new strategic initiative. This
step must signal to the Soviets and our allles
that we have the will and the resources to
maintain sufficient strategic forces in the
face of a growing Soviet threat.

Secretary Laird went on to say that he
had “carefully reviewed all alternatives
for new strategic initiative” and had
chosen ULMS since it had the “best long-
term prospect” for survivability.

This is an unusual approach to mili-
tary analysis. We decide that we need
to signal the Soviet Union politically
with some strategic initiative. So we look
around for some weapon systems that
seem likely to survive. While I am no
expert on such matters, I would have
thought that our military planners first
looked to find some military vulnerabil-
ity in our defenses and then proposed
military systems to protect them_

This kind of “political signaling” with
strategic military systems does not seem
to make sense militarily, and it is cer-
tainly inconsistent with our stated ob-
jectives at SALT and with our supposed
entry into an era of negotiations rather
than confrontations. 8o many of our ac-
tions are at variance with the objective
of coming to a political settlement with
the U.S.S.R.—we increase ULMS, we go
ahead with a B-1 bomber, we stall en-
tering into MBFR negotiations, we ex-
pand U.S. bases in Greece, we take the
first step toward arms races in the In-
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dian Ocean and the Persian Gulf, and
Radio Free Europe continues undis-
turbed.

Even more startling is the Secretary
of Defense’s attitude toward China,
which is hardly consistent with normal-
ization of relations. The flimsy anti-
Chinese rationalizations for continuing
deployment of Safeguard is repeated, and
the irrational fear of a Chinese strategic
“threat” to this country is raised, en-
tirely oblivious of the political realities
rt)fi the relations between the two coun-

ries.

America should buy military weap-
ons for military purposes. If weapons
are to be built for political purposes,
perhaps they should be reviewed by the
Foreign Relations Committee, as well as
the Armed Services Committee.

The ABM bargaining chip has already
cost several billion dollars—for what?
The time has come to buy only what
we need. Our problem is to keep our own
deterrent strong and to meet the needs
of our own people here at home, not to
match the waste of the Soviets in what-
ever ways they choose to waste. We will
always be ahead in some ways, and they
in others. We ought not let the tradi-
tional alarums of the appropriations sea-
son cloud our perception of these basic
considerations.

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Is there
further morning business? If not, morn-
ing business is concluded.

EQUAL EMPLOYMENT OPPORTUNI-
Eﬁs ENFORCEMENT ACT OF

The PRESIDING OFFICER. Under the
previous order the Chair lays before the
Senate for its consideration the unfin-
ished business which will be stated.

The assistant legislative clerk read as
follows:

Calendar No. 412, S. 2515, a bill to further

promote equal employment opportunities for
American workers.

Mr. BYRD of West Virginia. Mr. Pres-
ident, I suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. WILLIAMS. Mr, President, I ask
unanimous consent that the order for the
guorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The question before the Senate is
amendment No. 809 to S. 2515.

CLOTURE MOTION

Mr. WILLIAMS. Mr. President, on be-
half of myself and 50 other Senators I
will in a moment offer a motion pursuant
to rule XXIT to invoke cloture on S. 2515
that is presently the pending business
in this body. The leadership on both sides
supports this motion. A constitutional
majority of the Senate signed the motion.

We are now in the fifth week of debate
on this measure. We have had more than




February 18, 1972

30 rollcall votes on amendments to this
bill. We debated the enforcement pro-
cedure for 4 weeks and finally resolved
that issue on Tuesday last.

I think that it is clear from the desul-
tory tone of the debates since last Tues-
day that the Senate is merely marking
time until we can bring an end to debate
on this bill. I know that a large majority
of the Senate wants this bill passed.

This motion for cloture will be voted
on next Tuesday afternoon. I believe that
it is incumbent upon each and every
one of the Members of the Senate who
believes in the cause of equal employ-
ment opportunity to be present and to
vote on this measure. It will be, I hope,
a historic demonstration to our minori-
ties and women that effective assistance
can be provided to end job discrimina-
tion in our society.

Mr. President, this issue has been fully
and completely debated. I urge all of my
colleagues to join with me on Tuesday to
end this debate and pass S. 2515.

Mr. JAVITS. Mr. President, will the
Senator yield?

Mr. WILLTIAMS. I am happy to yield.

Mr. JAVITS. Mr. President, the Sena-
tor from New Jersey (Mr. WiLLiamMs) and
I are presenting this cloture motion to
the Senate with the feeling that every
conceivable area in respect of this meas-
ure has now been explored. The amend-
ments have been dealt with in substance,
not once but more than once in most in-
stances, and the time has now come fo
vote. If our constitutional system can-
not under these circumstances gear it-
self up to acting instead of talking fur-
ther then, indeed, we are in some con-
stitutional crisis.

Also, Mr. President, we have gone very
far in the number of Senators who have
signed the cloture motion. Only 16 Sen-
ators are required for a cloture motion.
Designedly the Senator from New Jersey
and I set out to get 51 signatures of Sen-
ators, a constitutional majority.

I know I express our joint gratitude to
all who joined with us because we wanted
to demonstrate how conclusively is this
sentiment on the part of the Senate, the
constitutional majority, that the time
has come to vote.

Even now no amendment will be cut
off. Any amendment at the desk would be
qualified by a suitable unanimous con-
sent up to the vote, and thereafter Mem-
bers will have an opportunity to have
amendments voted on, every Member
having an hour.

I regret the form the bill has now, but
nonetheless it is the will of the Senate
and if we wish the will of the Senate to
be expressed in voting on this matter we
must be willing to accept it after full and
fair debate, as it is. I am fully cognizant
of that and on other occasions I have de-
fended vigorously the will of the Senate
in conference, even though I might have
voted the other way. I have no doubt
that the Senator from New Jersey (Mr.
Wirriams) feels the same way I do.

I do not use this expression in any in-
vidious sense, but I wish to say that we
accept the watering down of the enforce-
ment power. We did it in the broader in-
terest of getting a bill to deal with the
worst of all discrimination, denial of jobs

CXVIIT—291—Part 4

or the opportunity for jobs on the
grounds of race, religion, color, national
origin, or sex.

We are satisfied there is a measurable
improvement over what we have had up
to now and that it will result in materi-
ally cutting down the backlog of equal
employment opportunity cases and giv-
ing a much better opportunity to protect
constitutional guarantees.

This cloture motion contains the high-
est number of signers in any civil rights
bill. There was a measure in 1926 that
had more signers that involved a branch
banking bill, but this is the largest num-
ber of signers on a bill involving civil
rights.

I join the Senator from New Jersey in
expressing great satisfaction in working
with him in an extremely difficult debate.
I doubt any more difficult matter has
been carried out in this Chamber.

Mr. WILLIAMS. The feeling is cer-
tainly mutual in that respect.

Mr. President, I submit the cloture
motion under rule XXII of the Standing
Rules of the Senate to bring to a close
debate on 8. 2515.

The PRESIDING OFFICER (Mr.
Cuires). The cloture motion having

been requested under rule XXII, the
directs the

Chair, without objection,
clerk to state the motion.
The assistant legislative clerk read the
cloture motion, as follows:
CrLoTURE MOTION

We, the undersigned Senators, in accord-
ance with the provisions of rule XXII of the
Standing Rules of the Senate, hereby move
to bring to a close the debate upon the bill
(8. 25615), a bill to further promote equal
employment opportunities for American
workers.,

. Mike Mansflield
Robert Griffin
Robert C. Byrd

. Abraham Ribicoff.
. Thomas J. McIntyre
. Jennings Randolph
. Harold E. Hughes

. Gaylord Nelson

. Thomas F. Eagleton
. Adlal Stevenson

. Walter F. Mondale

. Lee Metcalf

. Frank E. Moss

. Len B. Jordan

. John O. Pastore

. Robert T, Stafford

. Mark O. Hatfleld

. Robert Taft, Jr.

. Harrison Williams
. Richard S. Schwelker
. Hugh Scott

. Jacob K. Javits

. J. Caleb Boggs

. Charles H. Percy

. James B. Pearson

. Edward W. Brooke.

. Gordon Allott

. Lowell P, Welcker

. Clifford P. Case

. Marlow W. Cook

. Charles McC. Mathias, Jr.
. Robert Dole.

. Henry Bellmon

. Bob Packwood

. Ted Stevens

. J. Glenn Beall

, Vance Hartke

. George McGovern

. Frank Church

. Alan Cranston

. Claiborne Pell

. Daniel E. Inouye

. John V. Tunney
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44. Gale W. McGee

45. Joseph M. Montoya
46. Philip A. Hart

47. Stuart Symington
48, Lloyd Bentsen

49, Willlam Proxmire

50. Birch Bayh

51. Fred R. Harrls

Subsequently, by unanimous consent,
the names of the following Senators were
added to the cloture motion.

52. Lawton Chiles

53. Warren G. Magnuson

Mr. BYRD of West Virginia. Mr. Presi-
dent, will the Senator yield?

Mr. WILLIAMS. I am happy to yield.

Mr. BYRD of West Virginia. Mr. Pres-
ident, I want to take this occasion to
commend the distinguished manager of
the bill (Mr., WiLriams), the distin-
guished ranking minority member (Mr,
JAvITS), as well as the distinguished sen-
ior Senator from North Carolina (Mr.
Ervin), and the distinguished junior
Senator from Alabama (Mr. ALLEN) on
the diligence with which they have all
given their talents and their strength to
the debate and to the improvement of
this major piece of legislation. I think it
is a tremendous credit to those on both
sides of this question and on both sides
of the aisle, who have been here hour
after hour, day after day, and week affer
week in the pursuit of a piece of legisla-
tion which would be feasible and work-
able, and I believe that their efforts will,
at last, have been fruitful to this end.

I have marveled at the stamina and
skill of the manager of the hill, as I told
him yesterday in private. He has stood
on this floor day after day to defend the
bill and he has done a tremendously ef-
fective job. I have marveled just as much
at the same kind of diligence and display
of great ability on the part of the ranking
minority member, the distinguished
Senator from New York (Mr, Javirs).
These men have displayed the attributes
of the finest kind of legislative team as
they have worked on this legislation and
fought for it, and are now on the thresh-
old of victory, I believe, next Tuesday
when the vote to invoke cloture will be
had.

The manager of the bill has, at all
times during the debate, displayed a
thorough knowledge and easy command
of the subject matter of the legislation,
and his floor work has been superb and
:.iforthy of admiration and commenda-

on.

By the same token I can say with just
as great enthusiasm and sincerity that I
have admired the tenacity, the persist-
ence, the determination, and the equally
great ability and dedication on the part
of the Senator from North Carolina (Mr.
Ervin) and the Senator from Alabama
(Mr. ALLEN). I think that through their
efforts this bill has been made a much
better bill. Of course, I am speaking sub-
jectively in this regard, and as I per-
sonally view the bill. I believe their ef-
forts have not been dilatory or delaying
tactics but have been in the interest,
rather, of improving, refining, and bring-
ing about a much improved bill—if any
bill is to be enacted into law—than in
their view this bill was in the beginning.
Speaking for the leadership, I commend
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and thank all sides for their courtesy,
their patience, and their fine cooperation.

I believe cloture will be invoked next
Tuesday. For the first time, I have signed
a cloture motion on a bill of this kind,
and it is only the second time I have ever
signed a cloture motion. I was the first
Senator to sign this particular cloture
motion, although not on the first line of
the petition. I thought that the com-
mendable efforts on the part of those
who wanted to refine and improve this
bill had been largely accomplished, and
that the time had come to get onto other
business.

While there may be some aspects of
the bill that I would still like personally
to see changed, I think the time has
come to pass the bill and get it even-
tually into conference, where, if other
refinements are to be worked out, it can
be done there.

I think that on the whole this is a good
piece of legislation. I want, therefore,
once again to compliment those Mem-
bers on both sides of the question
through whose efforts and through
whose talents the Senate will soon be
able to pass a landmark piece of legisla-
tion.

Mr. WILLIAMS. Mr. President, will
the Senator yield?

Mr. BYRD of West Virginia. I yield.

Mr, WILLIAMS. Certainly I person-
ally want to express my gratitude for the
most generous statement of the distin-
guished assistant majority leader which
dealt with this Senator. I will say that
the debate that has occupled this time
in the Senate without disharmony, in a
spirit of earnest cooperation on all sides,
in large part was made possible by the
Senator from West Virginia, whose full
cooperation we have felt day in and day
out. I am most grateful to him,

Before I yield to the Senator from New
York, I ask unanimous consent that the
distinguished present Presiding Officer
of the Senate, the Senator from Florida
(Mr. CHILES), be added as a cosponsor
of the cloture motion.

The PRESIDING OFFICER (Mr.
CriLes). Without objection, it is so
ordered.

Mr. WILLIAMS. I yield to the Senator
from New York.

Mr. JAVITS. Mr. President, first, I,
too, would like to express gratitude to the
Senator for his management on the floor
during this arduous debate and to thank
the Senator for supporting the cloture
motion. I note that this is a major policy
decision for him. I thank him for his gra-
clous references to me.

I know he would want to include in the
nice things he has said—because I feel as
a proponent we must be generous to those
who oppose us—the Senator from Colo-
rado (Mr. DomiNIcK), even though we
do not agree, who fought very hard for
his amendment. I thoroughly disagree
with it. We fought it just as hard as we
could, but he finally prevailed in a dif-
ferent version. I think in giving thanks
to those who have put in a lot of time
and effort, he should be mentioned.

Mr. BYRD of West Virginia. Mr. Pres-
ident, if the Senator will yield, I want to
thank the distinguished Senator for call-
ing my attention to an inexcusable inad-
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vertence on my part. The amendment by
the Senator from Colorado (Mr. Domi-
NICK), I think in very great measure, im-
proved the bill to the point of accepta-
bility, at least from my standpoint, and
certainly the Senator from Colorado
should be highly commended for his
perspicacity and determination and ef-
forts which went a long way toward
insuring a favorable vote on the motion
to invoke cloture next Tuesday. Without
that amendment’s having been adopted,
I personally doubt that cloture would
ever have been invoked.

Mr. JAVITS. Whatever the answer
may be to that, the Senator from Colo-
rado should certainly be included among
those who worked hard on this bill.

Mr. BYRD of West Virginia. Mr. Pres-
ident, may I ask the distinguished Sen-
ator from North Carolina if he intends
to talk about the pending amendment?

Mr. ERVIN. Mr. President, I think, in
view of the remarks that have been made,
I can speak on the pending amendment.
Then I would like to talk about the non-
germane matter, simply owing to the
limitation of time there will be, on the
antibusing amendment. I would like to
have an opportunity to present my views
with respect to that. .

The PRESIDING OFFICER. The Sen-
ator from North Carolina is recognized.

Mr. ERVIN. Mr. President, if ever the
freedoms of American citizens are finally
totally destroyed, it will be by the tyr-
anny of a majority over a minority.

Rule XXII was undoubtedly adopted
by the Senate to make it certain that a
minority should have an opportunity to
present, if not to the Senate, then to the
Nation, its views and to suggest changes
in a pending legislative proposal.

When this bill was originally presented
to the Senate, it represented the most
monstrous grab for power on the part of
a nonelected Federal agency that this
country has witnessed since George
Washington took his first oath of office
as President of the United States.

As the majority leader has stated on
a number of occasions, the Senate, dur-
ing the session thus far, has been plagued
by the problem of the absenteeism of
Senators. The Senator from North Car-
olina would like to have been absent on
several occasions since the Senate recon-
vened to fulfill speaking engagements,
but the Senator from North Carolina has
the view that his primary obligation is
to the Senate, and the Senator from
North Carolina has canceled speaking
engagements when they would tend to
prevent his attendance in the Senate.

It is very difficult to present the views
of a minority in respect to legislation
which is backed by a pressure group. This
legislation is backed by a pressure group
which has tremendous political power in
the Congress of the United States and,
unfortunately—I say this without in-
tending to be critical—all too many
Members of Congress will listen to the
requests of a pressure group for the sup-
port of legislation and fail to avail them-
selves of an opportunity to ascertain
whether the proposed legislation con-
tains iniquitous provisions.

If it had not been for rule XXII, this
bill would undoubtedly have passed in its
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original form. As the Senator from West
Virginia has so well stated, the bill has
been, I would not say improved, but
rendered much less obnoxious. For exam-
ple, for years we have had an agency of
the Federal Government, elected by no-
body, and virtually responsible to no-
body—the Office of Federal Contract
Compliance in the Department of La-
bor—which has been practicing economic
tyranny in the highest degree over Amer-
ican industry. This office has no jurisdic-
tion except to see that its own concepts
of fair employment practices are incor-
porated in contracts which have already
been made subject to that condition by
the departments and agencies of the Fed-
eral Government having original juris-
diction in the field covered by the con-
tract.

I have been informed time and time
again by American businessmen who
sought Federal contracts that the Office
of Federal Contract Compliance would
not inform them in writing what it re-
quired of them in respect to employment
practices; that they would have an oral
conversation with the officials of the Of-
fice of Federal Contract Compliance and
would then undertake to incorporate pro-
visions in the proposed contract con-
forming to the views expressed to them
orally by the Office of Federal Contract
Compliance who would not put in writing
what they required.

Mr. President, in ancient days in Rome
there was an emperor named Caligula,
and Caligula wrote his laws in small let-
ters and hung them up so high on the
wall that people could not read them and
know what the laws were.

But as compared with the practices of
the Office of Federal Contract Compli-
ance, Caligula was a most enlightened
legislator and administrator, because if
a person got a ladder long enough and
a magnifying glass big enough, he could
have climbed up and read Caligula’s
laws. But one cannot read the constantly
changing minds of the officials of the
Office of Federal Contract Compliance in
the Department of Labor. I have been
told time and time again by businessmen,
who had had contracts made with the
respective agencies and departments
having jurisdiction, that they would file
what they thought were proposals con-
forming to the ideas of the officials of
the Office of Federal Contract Compli-
ance, based on oral conversations they
had had with those officials, and that the
Office of Federal Contract Compliance
would never rule on the matter.

As a result of the fact that some of
us were willing to stand up here and
fight to protect American business from
economic tyranny at the hands of non-
elective officials, we did get an amend-
ment in this bill that provides some pro-
tection to businessmen who seek con-
tracts with the Government. Under that
amendment, they have the right to go
into court. for the first time, and vindi-
cate the fact that they have offered to
do all that the law requires, and their
efforts to get legal protection will not be
denied on the theory that they have no
standing to sue, because they have no
contract.

We also have in that amendment a
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provision that requires the Office of Fed-
eral Contract Compliance to accept or
reject within a reasonable time the pro-
posal of a businessman seeking a con-
tract with the Government, and depriv-
ing it of the power to reject or annul
proposals dealing with employment prac-
tices, which it had previously made a
habit of annulling,

So as a result of our fight, we have an
amendment that, to a limited degree,
will prevent the rampant economic
tyranny which the Office of Federal Con-
tract Compliance of the Department of
Labor has been practicing upon Ameri-
can industries which are dependent for
their success upon Governmenf con-
tracts.

When this bill originally came before
this body, it constituted a rank prosti-
tution of the judicial process. It provided
expressly that the EEOC should investi-
gate complaints, should prefer charges,
should prosecute charges, and should
have the judicial duty to pass on the
validity of the charges which it itself
made and prosecuted. To be perfectly
frank, that is bastardizing due process
of law, and flies right in the face of the
ancient principle of the common law that
no man shall be a judge in his own case.
It took about five rollcall votes to take
that awesome and tyrannous power away
from the EEOC, but we did it.

Mr. President, I ask unanimous con-
sent that I may yield briefly to the dis-
tinguished Senator from Washington
(Mr. Macnuson), with the understand-
ing that I shall not lose my right to the
floor by so doing, and with the further
understanding that any remarks he may
make will be printed in the ReEcorp im-
mediately after I cease to talk.

The PRESIDING OFFICER. Without
objection, it is ordered.

Mr. MAGNUSON. Mr. President, I ask
unanimous consent that my signature
may be added to the cloture motion.

The PRESIDING OFFICER. Without
objection, the Senatfor will be permitted
to sign the motion.

Mr. MAGNUSON. I thank the Chair.

Mr. ERVIN. So, Mr. President, there
was another rank prostitution of the
judicial process removed from this bill
as a result of our fight, The bill as re-
ported not only combined the powers of
investigator, prosecutor, and judge in the
agency, but it also made it impossible
for anyone to go into court to seek re-
dress for injustices perpetrated by the
agency, to obtain relief in the courts. I
say that because it provided, in its orig-
inal form, that the findings of fact of
the Commission would be binding upon
the courts if they were supported by
what is called “substantial evidence,”
which the courts have defined as any-
thing more than a scintilla of evidence,
and which is far less than the measure of
evidence required for a factual finding
in any of the courts of law or equity.

In other words, what that meant, in
plain English, was that the findings of
fact of the Commission would have to be
accepted by the judges in the Federal
courts, even though the judges in the
Federal courts believed that the findings
of fact of the Commission were probably
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not true on the basis of the evidence
taken before the Commission.

As a result of about five separate roll-
call votes and many days of debate,
some Senators, who on the first votes
apparently had no concept of what a
rank prostitution of the judicial process
this bill was, joined those of us who were
opposed to making the agency a judge in
its own case, and we adopted the Domi-
nick amendment, which frees Americans
involved in controversies with the EEOC
from having the EEOC be the prosecutor,
the judge, and I might add the execu-
tioner. Now they are assured of being
able to get a hearing according to the
rules of procedure and evidence by which
the rights of all other persons are
judged in the courts of our land, and be-
fore impartial judges rather than biased
crusaders.

We have been impliedly criticized for
taking advantage of the Senate rules
giving us the right to debate. But it was
only yesterday that we were able to se-
cure the adoption of an amendment
which makes it certain that the elected
officials of States and political subdi-
visions of States could not be denied
their offices, to which they were chosen
by the people, by the EEOC. I assert,
without fear of successful contradiction,
that this bill in its original form would
have empowered the EEOC to have de-
nied public office to men and women,
elected by the people, on account of the
subjective judgment—not the objective
judgment—of the EEOC; people who
have been elected by the electorate, be-
cause they prefer a person of the race,
religion, national origin, or sex of the
people who have been chosen for public
office. I know of no measure that would
have come nearer to destroying the fed-
eral system of government.

We still have an amendment, which
has not yet been voted upon, which
would take the political hands of Caesar
off religious institutions and permit
those religious institutions to hire peo-
ple of their own religious persuasion
rather than to have people selected by
the EEOC. To my mind, no more tyran-
nous proposal has ever been made in the
Senate than the proposal that the EEOC
could compel a Christian denomination
to employ an atheist or an agnostic in
preference to a Christian. I hope that
that amendment will be adopted on Mon-
day.

Mr. President, the American people
are very solicitous about the rights of
minorities. They are so solicitous about
the rights of minorities that they have
come to the conclusion that the rights of
the minorities should be made superior
to the rights of majorities and that the
rights of majorities should be subordi-
nated to the rights of the minorities. That
is precisely what underlies this bill.

I happen to believe that in a free so-
ciety, any individual has an inherent
right—and should have a legal right—
when he invests his resources or his tal-
ents in a private business enterprise, to
select for himself the employees whom
he deems are most likely to enable him
to make his private enterprise a success
rather than a failure. This bill in its
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original form conferred upon the EEOC
jurisdiction over all the educational in-
stitutions of the country in respect to
their hiring practices and gave the
EEOC the power to determine who is
competent to teach such abstruse sub-
jects as anthropology, philosophy, chem-
istry, and physics. There never has been
& man on the EEOC and never will be a
man on the EEOC who has sufficient
competency to pass upon these ques-
tions. Yet, we subject the right of insti-
tutions of learning to select the persons
they think most capable of instructing
the youth of our Nation to the nomina-
tion of EEOC.

I have no apology to make to anyone
for resisting this bill. I am proud of the
fact that, as a result of the amendments
thus far made, the American people are
going to be a little freer for at least a
reasonable fime in the future than they
would have been if this bill in its original
form had been foisted upon them by
Congress.

Mr. BYRD of West Virginia. Mr. Presi-
dent, will the Senator yield?

Mr. ERVIN. I yield.

Mr. BYRD of West Virginia. Mr. Presi-
dent, not only does the Senator need
have no apologies; he also can take great
pride in the fact that he has stood stead-
fast and supported the Constitution, as
he reads it and so well understands it.

There are those in this country who
are so blinded by their own preachments
with respect to intolerance that they are
not tolerant themselves. There are those
who in their zeal to figcht age-old
prejudices have eyes which cannot see
and ears which cannot hear. Yet, the
Senator from North Carolina, in his su-
preme dedication to the Constitution of
the United States, is always willing to
stand in the midst of the storm and
speak out against the passions of the
moment which threaten to sweep over
all opposition to the maintenance of con-
stitutional principles dedicated to the
preservation of liberty for the majority
as well as the minority.

The Senator is to be commended. I
need not say that he is highly respected
by every Member of the Senate. Whether
Senators agree or disagree with the dis-
tinguished senior Senator from North
Carolina on a given issue and at a given
time, every Member of this body accords
to the Senator from North Carolina the
highest respect, in the knowledge that
the Senator from North Carolina de-
serves that respect and has proved him-
self worthy of the high regard that his
colleagues hold for him.

The Senator from North Carolina has
rendered great service to his country; to
the Constitution of the United States in
the way he always reveres it and seeks
to uphold and defend it; and to the Sen-
ate. He has made me all the more proud
of the Senate as an institution where
controversial matters can be discussed
and where they can be molded and
shaped on the anvil of argument and
debate.

I am all the more thankful that we do
have rules in the Senate, developed
through decades of experience, which
assure that even a minority in the Sen-
ate can speak its viewpoint and can be
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effective in improving the legislation we
enact into law.

I salute the able Senator for his ability,
his dedication, and his courage.

Mr. ERVIN. Mr, President, I express
my deep gratitude to the distinguished
Senator from West Virginia for his most
generous remarks. There is no one in
the Senate for whom I entertain more
affection and more admiration than the
Senator from West Virginia.

ORDER OF BUSINESS

Mr. ERVIN. Mr. President, I wish to
talk on a nongermane matter briefly be-
cause I fear that, owing to a limitation
agreement with respect to the higher
education bill, I may not have an ade-
quate opportunity to present my views
at that time.

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent that,
under the circumstances, the Pastore
rule with respect to germaneness be con-
sidered as having run its course for today
and that there be a resumption of the
period for the transaction of routine
morning business, with statements there-
in limited to 15 minutes, with the excep-
tion of the statement which the distin-
guished Senator from North Carolina
(Mr. ErvIN) is about to make; and I ask
unanimous consent further that there
be a limitation on that statement of 30
minutes.

The PRESIDING OFFICER (Mr.
CHuILES) . Is there objection to the request
of the Senator from West Virginia? The
Chair hears none, and it is so ordered.

Mr. ERVIN. I thank the distinguished
Senator from West Virginia.

HIGHER EDUCATION

Mr. ERVIN. Mr. President, on behalf of
Mr. BAKER, Mr. BENNETT, Mr. BROCK, Mr.
Byrp of Virginia, Mr. EAsTLAND, Mr. EL-
LENDER, Mr. GAMBRELL, Mr. GURNEY, Mr.
Horrines, Mr. Joroan of North Carolina,
Mr., Long, Mr, McCLELLAN, Mr. SPARKMAN,
Mr. STENNIS, Mr. TALMADGE, Mr. THUR-
Mmonp, Mr. Tower, and myself, I have
sent to the desk today for printing an
amendment which we will propose at the
appropriate time to the committee
amendment offered as a substitute for
the House amendment to S. 659, a bill to
amend the Higher Education Act of 1965
and the Vocational Act of 1963 and re-
lated acts, and for other purposes.

This amendment, if adopted, would
add a new title to the committee amend-
ment prohibiting the transportation of
students for purposes of racial integra-
tion and protecting the rights of stu-
dents to attend their mneighborhood
schools.

It consists of three sections:

The first section provides that no
court, department, agency, or office of
the United States shall have jurisdie-
tion or power to alter or require by any
means whatever the authorities control-
ling or operating any public or private
school in any State, district, territory,
commonwealth, or possession of the
United States, to transport any student
from one school to another school, or
from one school district to another school
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district, or from one place to another
place, to alter the racial composition of
the student body at any school.

The second section of the amendment,
if adopted, would provide that no court,
department, agency, or office of the
United States shall have jurisdiction or
power to order or require by any means
whatever the authorities controlling or
operating any public or private school
in any State, district, territory, common-
wealth, or possession of the United
States, to deny any student admission to
a public or private school nearest his
home which is operated by such authori-
ties for the education of students of his
age and ability.

The first section would provide, if the
amendment is adopted, that if any pro-
vision of this title or application thereof
to any person or circumstances is held
invalid, the remaining provisions of this
title or application of such provisions to
other persons or circumstances shall not
be affected thereby.

The third section is the standard sep-
arability clause.

Mr. President, this bill is perfectly con-
stitutional. Congress has complete pow-
er, under article III of the Constitution,
to regulate the appellate jurisdiction of
the Supreme Court and to regulate all of
the jurisdictions of all courts inferior to
the Supreme Court—that is, the U.S.
courts of appeal and the U.S. district
courts.

The men who drafted our Constitution
recognized that all human beings are
fallible and that no man or set of men
can be safely trusted with unlimited gov-
ernmental power, so they put checks and
balances into the Constitution to guard
the people of this Nation against im-
proper and unconstitutional conduct or
unwise conduct on the part of any of
their officials whether those officials are
Members of Congress, the President of
the United States, or members of the
courts.

For example, the Constitution makes
the President the Commander in Chief of
the Armed Forces, but to keep him from
using that power to establish a dictator-
ship, it gives Congress the power of the
purse and even limits the power of Con-
gress to provide appropriations for the
support of the Armed Forces to a limited
period of time.

The Constitution gives Congress all
the legislative powers of the Federal
Government, but to keep Congress from
abusing its legislative power, it gives the
President the power to veto an act of
Congress. Unless that veto is overridden
by two-thirds majority of both Houses
of Congress, that act will not become
law.

The men who wrote the Constitution
knew that Supreme Court Justices are
no more angels than Members of Con-
gress or Presidents, so they wrote the
third article of the Constitution in such
a way as to give Congress the power to
prevent the courts, including the Su-
preme Court and courts inferior to the
Supreme Court, from going on a consti-
tutional binge.

Mr. President, I invite the attention
of the Senate to the third article of the
Constitution. It is fortunate that the men
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who drew up the Constitution wrote this
third article in such a way, because oth-
erwise we would be under the autocratic
power of Federal judges.

Federal judges are nearer to monarchs
than any other officials in this Nation.
They are given office for life. They are
given a compensation which cannot be
decreased during their continuance in
office. There is no power on earth which
can keep them within the limits of their
constitutional power except Congress, by *
rezulating their jurisdiction.

Section 1 of article 3 of the Constitu-
tion states in part:

The judicial Power of the United States,
shall be vested in one supreme Court, and in
such inferior Courts as the Congress may
from time to time ordain and establish.

Section 2 of article 3 states in part:

In all Cases affecting Ambassadors, other
public Ministers and Consuls, and those in
which a State shall be a Party, the Supreme
Court shall have original Jurisdiction. In all
the other Cases before mentioned, the su-
preme court shall have appellate Jurisdic-
tion, both as to Law and Fact, with such Ex-
ceptions, and under such Regulations as the
Congress shall make.

Under the first provision which I have
just read, Congress was given the discre-
tionary power to establish Federal courts
inferior to the Supreme Court. It could
have refused to have done so and left
everyone to seek his legal remedies in
the courts of the States. But it had been
held in multitudes of cases that under
this provision of the Constitution, Con-
gress can limit the jurisdiction of all of
the Federal courts inferior to the Su-
preme Court which it has established.

Mr. President, this is a power that
Congress has not been niggardly in estab-
lishing. This very bill contained a pro-
vision in its original form that the EEOC
could make a decision in respect to cer-
tain matters and that that decision eould
not be reviewable anywhere. This was
nothing but a curtailment of the juris-
diction of the Federal court.

Every Member of the Congress has
voted for bills to deny jurisdiction to Fed-
eral courts. When they passed the Civil
Rights Act of 1965, Congress provided
that certain certificates of the Bureau of
the Census and of the Attorney General
would be binding on everyone in this
country and could not be subject to judi-
cial review. Also, when they passed that
law, Congress nailed shut the door of
every courthouse in this Nation except
one—the courthouse here in the District
of Columbia.

We have a provision in the Constitu-
tion that Congress can give the Federal
courts jurisdiction of cases where a di-
versity of citizenship exists between the
litigants. And Congress could have pro-
vided that the courts have jurisdiction in
those cases and in cases arising under
the Constitution and laws of the United
States generally, no matter how small
the value of the matter in dispute might
be. However, Congress passed a law that
ordinarily said the courts will not have
jurisdiction in these cases unless the
matter in dispute exceeds the value of
$10,000. That is nothing more or less than
limiting the jurisdiction of the Federal
courts.
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A few years ago we had in this country
what was called government by injunc-
tion in the field of labor coniroversies.
Federal judges issued injunctions on all
kinds of labor controversies and then
placed in jail, under the contempt power,
men who violated the provisions of those
injunctions, which were nothing more or
less than manmade law.

Congress passed the Norris-LaGuardia
Act to prevent this kind of abuse of judi-
cial authority by the Federal courts in
providing under that act that Federal
courts would not ordinarily have the
power to issue any injunction whatever
in a labor controversy.

Mr. President, that stripped the Fed-
eral courts of the major part of their
equitable jurisdiction in those cases, be-
cause the most outstanding power that
a court of equity has is to issue injunc-
tions.

Congress did that because the Federal
courts, by the injunctive process, were
practicing tyranny upon the Americans
who labor for their livelihood in Ameri-
can industries.

There is another group of Americans
who are now entitled to protection
against the abuses of Federal power, and
they are the little children of America
of all races. And I respectfully submit
that no greater tyranny has ever been
practiced upon any segment of the Amer-
ican population than the tyranny prac-
ticed upon the Chinese children of San
Francisco who were denied the right to
attend their neighborhood schools and
were ordered to be bused to schools else-
where for the peculiar purpose of inte-
grating the bodies of the children of dif-
ferent races rather than enlightening
their minds.

Within the last few weeks we have seen
an exhibition of an unmitigated and in-
temperate kind of judicial tyranny. Judge
Robert Merhige of the Federal district
court in Richmond, Va., issued an order
which struck down, for the purposes of
school administration, the boundaries of
three independent, political subdivisions
of the State of Virginia—which had been
legally, constitutionally created by the
State of Virginia—and denied, according
to some reports, as many as 87,000
schoolchildren residing in those three
political subdivisions the right to attend
their neighborhood schools and ordered
them to be bused to and fro over that
area for the purpose of integrating their
bodies rather than enlightening their
minds.

If press reports be true, the judge who
visited this unspeakable judicial tyran-
ny upon approximately 87,000 black and
white schoolchildren had taken particu-
lar pains to make certain that his own
children would not be subjected to any
such judicial tyranny by sending his own
children to private schools. Thus, he
added the vice of judicial hypocrisy to
the sin of judicial tyranny.

Those children are entitled to protec-
tion against such arbitrary judicial ac-
tion.

All of these judicial tyrannies are be-
ing practiced on the basis—so their au-
thors say—of the equal protection clause
of the 14th amendment, The equal pro-
tection clause is very short. It says in sub-

CONGRESSIONAL RECORD — SENATE

stance that no State shall deny to any
person within its jurisdiction the equal
protection of the laws.

I read press reports where a Federal
judge wrote an opinion 300 pages long to
explain what these few words meant. I
think that any judge that would take 300
pages to explain what these few words
mean does not understand what these
few words mean.

The meaning of these words is very
simple. These words forbid a State to
treat in a different manner persons sim-
ilarly situated. And I say that oceans of
judicial sophistry cannot wash out the
plain truth that when a Federal court
compels a school board to deny school-
children the right to attend their neigh-
borhood schools and compels the trans-
portation of children to integrated
schools, it requires a school board to vio-
late the equal protection clause. This is
true for two reasons. When a Federal
judge enters an order of that kind he
compels the school board to divide the
children in a geographic zone or district
into two classes. He says that the school
board may permit one of those classes
to attend the neighborhood schools, but
must deny the other class of children
the right to attend their neighborhood
schools. That is a clear violation of the
equal protection clause because the order
of the district judge in a case of that
kind requires the school board to treat
in a different manner children similarly
situated.

Then, such an order of a Federal dis-
trict judge violates the equal protection
clause in a second way. When he denied
the right to attend neighborhood schools
and compelled them to be bused else-
where in order to either decrease the
number of children of their race in the
neighborhood schools or increase the
number of children of their race in the
schools elsewhere, he denied the chil-
dren who are bused the right to attend
their neighborhood schools on account
of their race.

That constitutes a direct violation of
the equal protection clause as interpreted
in Brown against Board of Education of
Topeka, where the court declared that
the equal protection clause forbids a
school board from denying any child ad-
mission to any school on account of the
child’s race. Yet we have decisions which
sustain this violation of the equal pro-
tection clause and which lay down the
principle that where a school board
violates the equal protection clause by
failing to ignore race in assigning stu-
dents to schools, a Federal judge can
compel it by decree to continue to violate
the equal protection clause in a more
massive manner by assigning virtually
all the children within its jurisdiction to
schools solely on the basis of race.

Mr. President, I wish to read again the
first part of section 2 of article III. This
section states the kinds of cases that
Congress can place within the jurisdic-
tion of the Federal courts, Section 2 of
article IIT states:

In all Cases affecting Ambassadors, other
public Ministers and Consuls, and those in
which a State shall be Party, the supreme
Court shall have original Jurisdiction. In
all the other Cases before mentioned, the
supreme Court shall have appellate Juris-
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diction, both as to Law and Fact, with such
Exceptions, and under such Regulations as
the Congress shall make.

Mr. President, that makes it as plain
as the noonday sun in a cloudless sky
that the Congress of the United States
can regulate and except from appellate
jurisdiction of the Supreme Court any
of the cases enumerated, except those
falling within the original jurisdiction of
the court. There is no question about
that.

Some people fry to pretend, because
they do not like that provision, that it
does not mean what it states, but the
Supreme Court has held many times that
it does mean what it says.

During Reconstruction days, while the
Reconstruction Act was in effect, all of
the Southern States except Tennessee
were garrisoned by Federal troops. The
acts provided that the military com-
mander could have civilians tried by
military commissions rather than by
civilian courts. That was attempted in
a State outside the South, Indiana,
where a civilian who had no connection
with the Army was tried, convicted, and
sentenced to death by a military com-
mission.

Fortunately, that man had one of the
greatest lawyers this Nation has ever
known as his counsel, Jeremiah Black,
who carried his case to the Supreme
Court. The case was Ex parte Milligan.
The Supreme Court held in that case
that the Constitution did not permit a
military commission to try a civilian, and
that the civilian was entitled to his con-
stitutional right to be indicated by a
grand jury if he was to be tried for a
felony, before being placed on trial, and
his constitutional right to be tried by a
petit jury before he could be convicted.
That decision is the most courageous and
most intelligent decision the Supreme
Court has ever handed down.

A few years later, when Mississippi
was under military occupation, they had
a courageous editor of a newspaper nam-
ed McCardle. McCardle simply exercised
the right to freedom of the press as guar-
anteed to him by the first amendment.
He criticized the military occupation of
his State. He was arrested by the mili-
tary authorities and the military author-
ities undertook to try him before a mili-
tary commission rather than in a civilian
court, despite the decision that had been
handed just a year or so prior in Ex
parte Milligan. So there was a statute
that gave the Supreme Court appellate
jurisdiction, for application for writs of
habeas corpus where the writ was denied.

McCardle applied to the local Federal
court in Mississippi for a writ of habeas
corpus alleging, and alleging quite cor-
rectly, that he was being prosecuted for
exercising the right of freedom of the
press guaranteed to him by the first
amendment and also for being held by
authorities that had no power to hold
him; that is. military authorities, for
trial before a commission that had no
power to try him, that is, a military com-
mission.

The local Federal court sitting in
Mississippi conducted a hearing and
denied MecCardle his freedom and Mec-
Cardle appealed to the Supreme Court.

The intemperate—and I use that word
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advisedly—radicals who then dominated
the Congress suffered what we in North
Carolina call a “conniption fit” when
McCardle proceeded under the rights
which Ex parte Milligan gave him. So
the first thing they had the Department
of Justice do was to go into the Supreme
Court and make a motion to dismiss the
appeal from the circuit court from the
District of Mississippi which had denied
McCardle his freedom. McCardle was
also represented in this case by the same
Jeremiah Black who had represented
Milligan. Well, the Supreme Court, quite
rightly, denied the Government’s mo-
tion.

The PRESIDING OFFICER. The Sen-
ator’s time has expired.

Mr. ERVIN, Mr. President, I ask unan-
imous consent that I may have 10 min-
utes more.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ERVIN. Mr. President, I shall not
read this opinion on the motion to dis-
miss the appeal from the circuit court
from the District of Mississippi because
the ruling is well stated in the headnote,
which says “Under the Act of February
5, 1867 (14 Stat. at Large, 385), to amend
the Judiciary Act of 1789, an appeal lies
to this court on judgments in habeas cor-
pus cases rendered by Circuit Courts in
the exercise of original jurisdiction.” So
the court refused to grant the motion of
the Government dismissing the appeal.
They only had power under the Act of
Congress to entertain the appeal.

I ask unanimous consent that a copy
of the ruling of the Supreme Court on
the motion to dismiss McCardle’s appeal
be printed at this point in the body of
the RECORD.

There being no objection, the ruling
was ordered to be printed in the Recorb,
as follows:

Ex ParTE MCCARDLE.
(MOTION) .

Under the act of February 5th, 1867 (14
Stat. at Large, 385), to amend the Judiciary
Act of 1789, an appeal lies to this court on
judgments in habeas corpus cases rendered
by Circuit Courts in the exercise of original
jurisdiction.

MorIoN to dismiss an appeal from the Cir-
cuit Court for the District of Mississippi; the
case being thus:

Statement of the case

The Judiciary Act of 1789, enacts:

“That either of the justices of the Supreme
Court as well as judges of the District Courts,
shall have power to grant writs of habeas
corpus, for the purpose of an inquiry into
the cause of commitment; Provided, That
writs of habeas corpus, shall in no case ex-
tend to prisoners in jail, unless where they
are in custody under or by color of the au-
thority of the United States, or are com-
mitted for trial before some court of the

same, or are necessary to be brought into
court to testify.”

A subsequent act, one of February 5th,
1867,* to amend the Judiciary Act of 1789,
enacts:

“Sec. 1. That the several courts of the
United States, and the several justices and
judges of such courts, within their respec-
tive jurisdiction, in addition to the authority
already conferred by law, shall have power
to grant writs of habeas corpus in all cases
where any person may be restrained of his
or her liberty in violation of the Constitu-

Footnotes at end of article.
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tion, or of any treaty or law of the United
States.”

After providing for the awarding, direction,
serving and return of the writ, and for the
hearing, &c., the act proceeds:

“From the final decislon of any judge, jus-
tice, or court inferior to the Circuit Court,
appeal may be taken to the Circuit Court of
the United States for the distriet in which
sald cause is heard, and from the judgment
of said Circuit Court to the Supreme Court
of the United States.”

“And pending such proceedings or appeal,
and until final judgment be rendered there-
in, and after final judgment of discharge
In the same, any proceeding against such
person so alleged to be restrained of his or
her liberty in any State court, or under the
authority of any State, for any matter or
thing so heard and determined, or in process
of being heard and determined, under and
by virtue of such writ of habeas corpus, shall
be deemed null and void.”

The act further declares:

“Sec. 2. . . . This act shall not apply to
any person who is or may be held in the
custody of the military authorities of the
United States, charged with any military
offense.”

In this state of statutory law, a writ of
habeas corpus was issued from the Circuit
Court of the United States for the District
of Mississippi, on the 12th of November, 1867,
upon the petition of Willlam H. MeCardle,
directed to Alvin C, Gillem and E. O. C. Ord,
requiring them to produce the body of the
petitioner, together with the cause of his im-
prisonment, and to abide the order of the
court in respect to the legality of such im-
prisonment,

At the time of issuing the writ, E. O. C.
Ord was brevet Major-General commanding
the Fourth Military District, and Alvin C.
Gillem was brevet Major-General command-
ing the sub-district of Mississippi, under the
Reconstruction Acts of Congress.

In obedience to the writ, Major-General
Gillem, on the 21st of November, made a re-
turn of the cause of imprisonment, from
which it appeared that McCardle had been
arrested, and was held in custody for trial
by a military commission, under the alleged
authority of the Reconstruction Acts, for
charges, (1) of disturbance of the public
peace; (2) of inciting to insurrection, dis-
order, and violence; (3) of libel; and (4) of
impeding reconstruction.

On making this return Major-General Gil-
lem surrendered McCardle to the court, and
he was ordered Into custody of the mar-
shal.

Subsequently, on the 25th of November,
1867, the Circult Court adjudged that the
petitioner be remanded to the custody of
Major-General Gillem, from which judgment
the petitioner prayed an appeal to this court,
which was allowed, and a bond for costs giv-
en according to the order of the court.

On the same 25th of November, on the
motion of the petitioner, he was admitted to
ball on his own recognizance, with sufficient
sureties, in the sum of one thousand dollars,
conditioned for his appearance to abide by
and perform the final judgment of this court.

The legal consequence of this admission
to bail was the discharge of the prisoner,
both from the custody of the marshal and of
Major-General Gillem, with a continuing
lability, however, under the recognizance,
to be returned, first to the elvil court, and
then to military custody, in case of afirm-
ance by this court of the judgment of the
Circuit Court.

The ground assigned for the motion to
dismiss the appeal was a want of jurisdic-
tion in this court to take cognizance of it.

Argument in support of the motion

Mr. Trumbull (with whom was Mr.
Hughes), in support of the motion:

1. Unless Congress have given appellate
Jjurisdiction to this court, it will be con-
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ceded that none can exist.® Under the Judi-
clary Act of 1789 assuredly no appeal lies, for
none was given then or since. Until now,
eighty years since the government was
formed, no such thing as an appeal or writ
of error in a case like this has been known.

To determine whether the appeal les, it is
first necessary to ascertain whether the Cir-
cuit Court of Mississippl took jurisdiction
of the case under the act of 1789, or 1867;
if under the former, then, as we have sald,
and as will be admitted, no appeal lies.

Under the act of 1789, power was given to
issue writs of habeas corpus for the relief
of persons in custody “under or by color of
the authority of the United States.” McCar-
dle was in prison exactly under such auth-
ority. Here, then, is a case coming within
the very terms of the act of 1789, authoriz-
ing the issuing of the writ of habeas corpus,
and not expected from its provisions by the
proviso. Had the act of February 5th, 1867,
never been passed, the Circuit Court of
Mississippi had authority to issue the writ
of habeas corpus in this case.

On the other hand the act of 1867 does
not properly apply to this case. What was the
purpose of that act? We all know. It 1s a
matter of legislative, nay, of public history.
It was to relieve persons from a deprivation
of their liberty under State laws; to protect
loyal men in the rebel States from oppres-
sion under color of State laws administered
by rebel officers; to protect especially those
who had formerly been slaves, and who, un-
der color of vagrant and apprentice laws In
some of the States, were being reduced to a
bondage more intolerable than that from
which they had been recently delivered. It
was to protect such persons and for such a
purpose that the law of 1867 was passed, and
not to relieve any one from imprisonment
under laws of the United States, a matter
which had already been provided for by the
act of 1789.

This is apparent from the terms of the act
of 1887 itself, Observe the opening part of
its first section. The sole object, as declared,
is to confer additional authority on the
United States courts and judges to lssue
writs of habeas corpus; and it would be ab-
surd to say that a grant to the courts of what
they already possessed was giving them some-
thing additional.

The concluding part of the same section
is equally expressive. It is all aimed at State
action,

2. That the Circuit Court of Mississippi
had no jurisdiction of this case under the
act of February 5th, 1867, is futher appar-
ent from the second paragraph of the act.

That McCardle was in the custody of the
military authorities of the United States his
petition admits, and the record shows that
he was charged with disturbance of the pub-
lic peace, with inciting insurrection, dis-
order, and violence, in violation of the laws
of Congress, known as the Reconstruction
Acts.

The State of Mississippl, where McCardle
was arrested, was at the time under military
control; General Ord, was, as appears by the
record, in command of the military district
embracing Mississippl, and McCardle was ar-
rested by him, charged with being a dis-
turber of the public peace, and with ineiting
“insurrection, disorder, and violence,"” which
was clearly a military offence. If so, this court
has no jurisdiction of this case, because it
gets its jurisdiction, if at all, by appeal under
the act of February 5th, 1867, and that act
expressly exempts from its operation persons
in the custody of the military authority
charged with a milltary offence.

3. But if it were admitted that the Circuilt
Court properly took jurisdiction of this case
under the act of February 5th, 1867, still no
appeal from its decision would be to this
court, for the reason that it was an original
proceeding In the Circuit Court, and no ap-
peal is given in such cases. The jurisdiction
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exists only when an appeal comes from the
Circuit Court, itself acting as an appellate
court, and from the decision of any judge,
justice, or court, “inferior” to it.

The language of the statute Is plain. Of
Course, this being an original case in the Cir-
cuit Court, and not one taken to that court
by appeal from an inferlor tribunal, is not
within the statute. A rule for appeals “being
provided, this court cannot depart from it.”

Argument in favor of jurisdiction

Messrs. Black and Sharkey, conira, con-
tended that the statute of 1867 was a reme-
dial one, and should therefore receive a 1ib-
eral construction:; that the clause which
gave an appeal from the District Court to the
Circuit Court, and from the Circuit Court to
the Supreme Court of the United States, did
not intend to confine the appeal to the Su-
preme Court to cases which merely com-
menced in the District Court, but to give the
appeal to cases which commenced originally
in the District or Circuit Court; that the lan-
guage of the opening part of the first section
was most comprehensive; that there was no
reason for Congress to make the distinetion
between the two cases. The exception in the
second section, as to persons charged with
military offences, did not apply to the case,
for no military offence was charged agalnst
the party. The offences charged were all civil
offences. By putting the distriet under mili-
tary rule they did not become military of-
fences any more than they would have been
ecclesiastical offences If the same district
had been put under the government of a
body of clergy. The offences had a specific
well-known nature; and so tested, they were
civil offences.

Opinion of the court

The Chief Justice delivered the opinlon
of the court.

The motion to dismiss the appeal has been
thoroughly argued, and we are now to dis-
pose of it.

The ground assigned for the motion is want

of jurisdiction, in this court, of appeals from
the judgments of inferior courts in cases of
habeas corpus.

Whether this objectlon is sound or other-
wise depends upon the construction of the
act of 1867.

Prior to the passage of that act this court
exercised appellate jurisdiction over the ac-
tion of Inferlor courts by habeas corpus. In
the case of Burford® this court, by habeas
corpus, alded by a writ of certiorari, reviewed
and reversed the judgment of the Circult
Court of the Distriet of Columbia. In that
case 2 prisoner brought before the Circuit
Court by the wrlt had been remanded, but
was discharged upon the habeas corpus issued
out of this court.

By the writ of habeas corpus also, alded
by a certiorari, this court, in the case of
Bollman and Swartwout?® agaln revised a
commitment of the Circult Court of the Dis-
trict. The prisoners had been committed on
a charge of treason by order of the Circult
Court, and on their petition this court issued
the two writs, and, the prisoners having been
produced, it was ordered that they should
be discharged on the ground that the com-
mitment of the Clreult Court was not war-
ranted in law.

But, though the exercise of appellate ju-
risdiction over judgments of inferior tribu-
nals was not known to the practice of this
court before the act of 1867, it was attended
by some inconvenience and embarrassment.
It was necessary to use the writ of certiorari
in addition to the writ of habeas corpus, and
there was no regulated and established prac-
tice for the guidance of parties invoking the
Jurisdiction.

This inconvenience and embarrassment was
remedied in a small class of cases arising
from commitments for acts done or omitted
under alleged authority of foreign govern-
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ments, by the act of August 29th, 1842 * which
authorized a direct appeal from any judg-
ment upon habeas corpus of a justice of this
court or judge of a Distriet Court to the

Circuit Court of the proper district, and from

the judgment of the Cilrcuit Court to this
court.

This provision for appeal was transferred,
with some modification, from the act of
1842 to the act of 1867; and the first ques-
tion we are to consider, upon the construc-
tion of that act, Is whether this right of
appeal extends to all cases of habeas corpus,
or only to a particular class.

It was insisted on argument that appeals
to this court are given by the act only from
the judgments of the Circuit Court rendered
upon appeals to that court from decisions of
a single judge, or of a District Court.

The words of the act are these: “From the
final decision of any judge, justice, or court
inferior to the Circuit Court, an appeal may
be taken to the Circult Courts of the United
States for the district in which said cause is
heard, and from the judgment of said Cir-
cuit Court to the Supreme Court of the
United States.”

These words, considered without reference
to the other provisions of the act, are not un-
susceptible of the construction put upon
them at the bar; but that construction can
hardly be reconciled with other parts of the
act.

The first section gives to the several courts
of the United States, and the several justices
and judges of such courts within their re-
spective jurisdictions, In additon to the au-
thority already conferred by law, power to
grant writs of habeas corpus in all cases
where any person may be restrained of lib-
erty in violation of the Constifution, or of
any treaty or law of the United States.

This legislation is of the most comprehen-
sive character. It brings within the habeas
corpus jurisdiction of every court and of
every judge every possible case of privation
of liberty contrary to the National Constitu-
tion, treaties, or laws. It is impossible to
widen this jurisdiction.

And it is to this jurisdiction that the sys-
tem of appeals is applied. From decisions of
a judge or of a District Court appeals lie
to the Circuit Court, and from the judgment
of the Circuit Court to this court. But each
Circult Court, as well as each District Court,
and each judge, may exercise the original
jurisdiction; and no satisfactory reason can
be assigned for giving appeals to this court
from the judgments of the Circuit Court
rendered on appeal, and not giving like ap-
peals from judgments of Circuit Courts ren-
dered in the exercise of original jurisdiction.
If any class of cases was to be excluded from
the right of appeal, the exclusion would nat-
urally apply to cases brought into the Circuit
Court by appeal rather than to cases origi-
nating there. In the former description of
cases the petitioner for the writ, without ap-
peal to this court, would have the advantage
of at least two hearings, while in the latter,
upon the hypothesis of no appeal, the peti-
tioner could have but one.

These considerations seem to require the
construction that the right of appeal attaches
equally to all judgments of the Circuit Court,
unless there be something in the clause de-
fining the appellate jurisdiction which de-
mands the restricted interpretation. The
mere words of that clause may admit either,
but the spirit and purpose of the law can
only be satisfied by the former.

We entertain no doubt, therefore, that an
appeal les to this court from the judgment
of the Circuit Court in the case before us.

Another objection to the jurisdiction of
this court on appeal was drawn from the
clause of the first section, which declares
that the jurisdiction defined by it is “in ad-
dition to the authority already conferred by
law.”
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This objection seems to be an objection to
the jurisdiction of the Circuit Court over the
cause rather than to the jurisdiction of this
court on appeal.

The latter jurisdiction, as has just been
shown, is coextensive with the former. Every
question of substance which the Circult
Court could decide upon the return of the
habeas corpus, including the question of its
own jurisdiction, may be revised here on ap-
peal from Iits final judgment,

But an inquiry on this motion into the
jurlsdiction of the Circuit Court would be
premature. It would extend to the merits of
the cause in that court; while the question
before us upon this motion to dismiss must
be necessarily limited to our jurisdiction on
appeal.

The same observations apply to the argu-
ment of counsel that the acts of McCardle
constituted a military offense, for which he
might be tried under the Reconstruction
Acts by military commission. This argument,
if intended to convince us that the Circuit
Court had no jurisdiction of the cause, ap-
plles to the main question which might arise
upon the hearing of the appeal. If intended
to convince us that this court has no appel-
late jurisdiction of the cause, it is only neces-
sary to refer to the considerations already
adduced on this polnt.

We are satisfied, as we have already said,
that we have such jurisdiction under the act
of 1867, and the motlon to dismiss must
therefore be

DENIED.
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Mr. ERVIN. Having denied the motion
to dismiss the appeal, the Supreme Court
proceeded to hear the appeal on its
merits. The appeal was argued before the
Supreme Court by counsel for the Gov-
ernment and by counsel for McCardle,
and the Supreme Court took the appeal
under advisement with a view to render-
ing a decision in respect to the consti-
tutional rights invoked by McCardle.

Thereupon, the radicals that con-
trolled the Congress rushed through an
act repealing the statute which the Su-
preme Court had held gave McCardle a
right to have his appeal heard before it,
and then this repealing statute was
passed after the Supreme Court had
heard arguments in the case and had
taken the case under advisement for the
purpose of writing an opinion, and before
the opinion was written.

Then the Supreme Court handed down
the decision in its December 1868 term,
holding it could no longer pass upon the
merits of McCardles’ appeal because its
jurisdiction to do so had been repealed
by Act of Congress, and that Congress
had undoubted power to define the ap-
pellate jurisdiction of the Supreme
Court.

I am going to read extracts from the
opinion of Chief Justice Chase in that
case.

The first question necessarily is that of

jurisdiction; for, if the act of March, 1868,
takes away the jurisdiction defined by the
act of February, 1867, it is useless, if not im-
proper, to enter into any discussion of other
questions.




4612

It is quite true, as was argued by the
counsel for the petitioner, that the appellate
jurisdiction of this court is not derived from
acts of Congress, It is, strictly speaking, con~-
ferred by the Constitution. But it is con-
ferred “with such exceptions and under such
regulations as Congress shall make.”

The Chief Justice then pointed out
that the exception to the appellate juris-
diction in the case before it is not an in-
ference from the affirmation of other ap-
pellate jurisdiction.

He said this:

It is made in terms. The provision of the
act of 1867, afirming the appellate jurisdic-
tion of this court in cases of habeas corpus
is expressly repealed. It is hardly possible to
imagine a plainer instance of positive excep-
tion.

We are not at liberty to inguire into the
motives of the legislature. We can only ex-
amine into its power under the Constitution;
and the power to make exceptions to the ap-
pellate jurisdiction of this court is given by
express words.

What, then, is the effect of the repealing
sct upon the case before us? We cannot
doubt as to this. Without jurisdiction the
court cannot proceed at all in any cause.
Jurisdiction is power to declare the law, and
when it ceases to exist, the only function re-
maining to the court is that of announcing
the fact and dismissing the cause. And this
is not less clear upon authority than upon
principle.

Several cases were cited by the counsel
for the petitioner in support of the position
that jurisdiction of this case is not affected
by the repealing act. But none of them, in
our judgment, afford any support to it. They
are all cases of the exercise of judicial power
by the legislature, or of legislative interfer-
ence with courts in the exercising of con-
tinuing jurisdiction.

On the other hand, the general rule, sup-
ported by the best elementary writers, Is,
that “when an act of the legislature is re-
pealed, it must be considered, except as fo
transactions past and closed, as If it never
existed.” And the effect of repealing acts
upon suits under acts repealed, has been de-
termined by the adjudications of this court.
The subject was fully considered in Norris v.
Crocker, and more recently in Insurance
Company v. Ritchie. In both of these cases
it was held that no judgment could be
rendered in a suit after the repeal of the act
under which it was brought and prosecuted.

It is quite clear, therefore, that this court
cannot proceed to pronounce judgment in
this case, for it has no longer jurisdiction of
the appeal; and judicial duty is not less fitly
performed by declining un ted jurisdic-
tion than in exercising firmly that which the
Constitution and the laws confer.

Mr. President, I ask unanimous con-
sent that the entire opinion in this case
be printed at this point in the body of
the RECORD.

There being no objection, the opinion
was ordered to be printed in the REcorD,
as follows:

Ex PARTE MCCARDLE .
STATEMENT OF THE CASE

1. The appellate jurisdiction of this court
is conferred by the Constitution, and not
derived from acts of Congress; but Is con-
ferred “with such exceptions, and under such
regulations, as Congress may make"”; and,
therefore, acts of Congress affirming such
jurisdiction, have always been construed as
excepting from it all cases not expressly de-
scribed and provided for.

2. When, therefore, Congress enacts that
this court shall have appellate jurisdiction
over final declslons of the Circult Courts, in
certain cases, the act operates as a negation

CONGRESSIONAL RECORD —SENATE

or exception of such jurisdiction in other
cases; and the repeal of the act necessarily
negatives jurisdiction under it of these cases
also.

3. The repeal of such an act, pending an
appeal provided for by it, is not an exerclse
of judicial power by the legislature, no mat-
ter whether the repeal takes effect before
or after argument of the appeal.

4, The act of 27th of March, 1868, repeal=-
ing that provision of the act of 5th of Feb-
ruary, 1867, to amend the Judicial Act of
1789, which authorized appeals to this court
from the decisions of the Circult Courts, in
cases of habeas corpus, does not except from
the appellate jurisdiction of this court any
cases but appeals under the act of 1867. It
does not affect the appellate jurisdiction
which was previously exercised in cases of
habeas corpus.

ArPEAL from the Circult Court for the
Southern District of Mississippl.

The case was this:

The Constitution of the United States or-
dains as follows:

“% 1. The judicial power of the TUnited
States shall be vested in one Supreme Court,
and in such inferior courts as the Congress
may from time to time ordain and establish.”

“§ 2. The judicial power shall extend to all
cases in law or equity arising under this Con-
stitution, the laws of the United States,” &ec.

And In these last cases the Constitution
ordains that,

“The Supreme Court shall have appellate
jurisdiction, both as to law and fact, with
such exceptions, and under such regulations,
as the Congress shall make.”

With these constitutional provisions in ex-
istence, Congress, on the 5th February, 1867,
by “An act to amend an act to establish the
Jjudicial courts of the United States, approved
September 24, 1789,” provided that the several
courts of the United States, and the several
justices and judges of such courts, within
thelr respective jurisdiction, in addition to
the authority already conferred by law,
should have power to grant writs of habeas
corpus in all cases where any person may be
restrained of his or her liberty in violation of
the Constitution, or of any treaty or law of
the United States. And that, from the final
decision of any judge, justice, or court inferior
to the Circuit Court, appeal might be taken
to the Circult Court of the United States for
the district in which the cause was heard, and
from the judgment of the said Circuit Court
to the Supreme Court of the United States.

This statute being in force, one McCardle,
alleging unlawful restraint by military force,
preferred a petition in the court below, for the
writ of habeas corpus.

The writ was issued, and a return was
made by the military commander, admit-
ting the restraint, but denying that it was
unlawful.

It appeared that the petitioner was not In
the military service of the United States, but
was held in custody by military authority
for trial hefore a military commission, upon
charges founded upon the libellous, in a
newspaper of which he was editor. The cus-
tody was alleged to be under the authority
of certain acts of Congress.

Upon the hearing, the petitloner was re-
manded to the military custody; but, upon
his prayer, an appeal was allowed him to this
court, and upon filing the usual appeal-bond,
for costs, he was admitted to bail upon recog-
nizance, with sureties, conditioned for his
future appearance in the Circuit Court, to
abide by and perform the final judgment
of this court. The appeal was taken under
the above-mentioned act of February 5, 1867.

A motion to dismiss this appeal was made
at the last term, and, after argument, was
denied.?

Subsequently, on the 2d, 3d, 4th, and 9th of

Footnotes at end of article,
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March, the case was argued very thoroughly
and ably upon the merits, and was taken
under advisement., While it was thus held,
and before conference in regard to the de-
cision proper to be made, an act was passed
by Congress,® returned with objections by
the President, and, on the 27th March, re-
passed by the constitutional majority, the
second section of which was as follows:

“And be it further enacted, That so much
of the act approved February 5, 1867, entitled
‘An act to amend an act to establish the
judicial courts of the United States, ap-
proved September 24, 1789, as authorized an
appeal from the judgment of the Circuit
Court to the Supreme Court of the United
States, or the exercise of any such jurisdic-
tion by sald Supreme Court, on appeals
which have been, or may hereafter be taken,
be, and the same is hereby repealed.”

The attention of the court was directed to
this statute at the last term, but counsel
having expressed a desire to be heard in argu-
ment upon its effect, and the Chief Justice
being detained from his place here, by his
duties In the Court of Impeachment, the
cause was continued under advisement. Argu-
ment was now heard upon the effect of the
repealing act.

Mr. Sharkey, for the appellant:

The prisoner alleged an fillegal imprison-
ment. The imprisonment was justified under
certain acts of Congress. The question then
presents a case arising under “the laws
of the United States;” and by the very words
of the Constitution the judiclal power of the
United States extends to it. By words of the
Constitution, equally plain, that judiclal
power is vested in one Supreme Court. This
court, then, has its jurisdiction directly from
the Constitution, not from Congress. The
jurisdiction being vested by the Constitu-
tion alone, Congress cannot abridge or take
it away. The argument which would lock to
Congressional legislation as a necessity to
enable this court to exercise “the judicial
power” (any and every judicial power), “of
the United States,” renders a power, expressly
given by the Constitution, liable to be made
of no effect by the inaction of Congress. Sup-
pose that Congress never made any excep-
tions or any regulations in the matter. What,
under a supposition that Congress must
deflne when, and where, and how, the Su-
preme Court shall exercise 1t, becomes of
this *“judicial power of the United States,”
so expressly, by the Constitution, given to
this court? It would cease to exist, But this
court is coexistent and co-ordinate with Con-
gress, and must be able to sxercise the whole
judicial power of the United States, though
Congress passed no act on the subject. The
Judiciary Act of 1789 has been frequently
changed. Suppose it were repealed. Would
the court lose, wholly or at all, the power to
pass on every case to which the judicial
power of the United States extended? This
act of March 27th, 1868, does take away the
whole appellate power of this court in cases
of habeas corpus. Can such results be pro-
duced? We submit that they cannot, and this
court, then, we further submit, may still go
on and pronounce judgment on the merlts,
as it would have done, had not the act of
27th March been passed.

But however these general positions may
be, the case may be rested on more special
grounds, This case had been argued in this
court, fully. Passing then from the domain of
the bar, it was delivered Into the sacred hands
of the judges; and was in the custody of the
court. For augh* that was known by Con, y
it was passed upon and decided by them.
Then comes, on the 27th of March, this act of
Congress. Its language is general, but, as was
universally known, its purpose was specific. If
Congress had specifically enacted ‘that the
Supreme Court of the United States shall
never publicly give judgment in the case of
McCardle, already argued, and on which we
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anticipate that it will soon deliver judgment,
contrary to the views of the majority in Con-
gress, of what it ought to declde,’ its purpose
to interfere specifically with and prevent the
judgment in this very case would not have
been more real or, as a fact, more universally
known,

Now, can Congress thus interfere with cases
on which this high tribunal has passed, or
is passing, judgment? Is not legislation like
this an exercise by the Congress of judicial
power? Lanier v. Gallatas * is much in point.
There a motion was made to dismiss an ap-
peal, because by law the return day was the
4th Monday in February, while in the case
before the court the transcript had been filed
before that time. On the 15th of March, and
while the case was under advisement, the leg-
islature passed an act making the 20th of
March a return day for the case; and a mo-
tion was now made to reinstate the case and
hear it. The court say:

“The case had been submitted to us before
the passage of that act, and was beyond the
legislative control. Our respect for the Gen-
eral Assembly and Executive forbids the in-
ference that they intended to instruet this
court what to do or not to do whilst passing
on the legal rights of parties in a special case
already under advisement. The utmost that
we can suppose is,” &ec.

In De Chastelluz v. Fairchild* the legisla-
ture of Pennsylvania directed that a new trial
should be granted in a case already decided.
Gibson, C. J., in behalf of the court, resented
the Interference strongly. He sald:

“It has become the duty of the court to
temporize no longer. The power to order new
trials is judicial. But the power of the legisla-
ture is not judicial.”

In The State v. Fleming,®* where the legisla-
ture of Tennessee directed two persons under
indictment to be discharged, the Supreme
Court of the State, declaring that “the legls-
lature has no power to interfere with the ad-
ministration of justice in the courts,” treated
the direction as vold. In Lewis v. Webb,® the
Bupreme Court of Maine declare that the leg-
islature cannot dispense with any general law
in favor of a particular case.

Messrs. L. Trumbull and M. H, Carpenter,
contra:

1. The Constitution gives to this court
appellate jurisdiction in any case llke the
present one was, only with such exceptions
and under such regulations as Congress
makes.

2. It is clear, then, that this court had no
Jurisdiction of this proceeding—an appeal
from the Circuit Court—except under the
act of February 5th, 1867; and so this court
held on the motion to dismiss made by us
at the last term.”

3. The act conferring the jurisdiction hav-
ing been repealed, the jurisdiction ceased;
and the court had thereafter no authority
to pronounce any opinion or render any
Jjudgment in this cause. No court can do any
act in any case, without jurisdiction of the
subject-matter. It can make no difference at
what point, in the progress of a cause, the
jurisdiction ceases. After it has ceased, no
Judiecial act can be performed. In Insurance
Company v. Ritchie,® the Chief Justice, de-
livering the opinion of the court, says:

“It is clear, that when the jurisdiction
of a cause depends upon the statute, the
repeal of the statute takes away the juris-
diction.”

And in that case the repealing statute,
which was passed during the pendency of
the cause, was held to deprive the court of
all further jurisdiction. The causes which
were pending in this court against States,
were all dismissed by the amendment of the
Constitution denying the jurisdiction; and
no further proceedings were had in those
causes.® In Norris v. Crocker, this court af-
firmed and acted upon the same principle;
and the exhaustive argument of the present
Chief Justice, then at the bar, reported in
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that case, and the numerous authorities
there cited, render any further argument or
citation of cases unnecessary.

4. The assumption that the act of March,
1868, was almed speclally at this case, is
gratuitous and unwarrantable. Certainly
the language of the act embraces all cases
in all time; and its effect 15 just as broad
as its language.

The question of merits cannot now, there-
fore, be passed upon. The case must fall.

The Chief Justice delivered the opinion
of the court.

The first question necessarily is that of
jurisdietion; for, if the act of March, 1868,
takes away the jurisdiction defined by the
act of February, 1867, it is useless, if not
improper, to enter into any discussion of
other questions.

It is quite true, as was argued by the
counsel for the petitioner, that the appellate
jurisdiction of this court is not derived from
acts of Congress. It 1s, strictly speaking,
conferred by the Constitution. But it is con-
ferred “with such exceptions and under such
regulations as Congress shall make.”

It is unnecessary to consider whether, if
Congress had made no exceptlons and no
regulations, this court might not have exer-
cised generally appellate jurisdiction under
rules prescribed by itself. For among the
earllest acts of the first Congress, at its first
sesslon, was the act of Beptember 24th,
1789, to establish the judiclial courts of the
United States. That act provided for the or-
ganization of this court, and prescribed reg-
ulations for the exercise of its jurisdiction.

The source of that jurisdiction, and the
limitations of it by the Constitution and by
statute, have been on several occasions sub-
jects of consideration here. In the case of
Duroussean v. The United States? particu-
larly, the whole matter was carefully exam-
ined, and the court held, that while “the
appellate powers of this court are not given
by the judicial act, but are given by the
Constitution,” they are, nevertheless, “lim-
ited and regulated by that act, and by such
other acts as have been passed on the sub-
Ject.” The court said, further, that the judi-
cial act was an exercise of the power given
by the Constitution to Congress “of making
exceptions to the appellate jurisdiction of
the Supreme Court.” “They have described
afirmatively,” sald the court, “its jurisdic-
tion, and this affirmative description has
been understood to Imply a negation of the
exercise of such appellate power as Is not
comprehended within it.”

The principle that the affirmation of ap-
pellate jurisdiction implies the negation of
all such jurisdiction not affirmed having
been thus established, it was an almost nec-
essary consequence that acts of Congress,
providing for the exercise of jurlsdiction,
should come to be spoken of as acts granting
Jurisdiction, and not as acts making excep-
tlons to the constitutional grant of it.

The exception to appellate jurisdiction in
the case before us, however, is not an infer-
ence from the affirmation of other appellate
jurisdiction. It is made in terms, The pro-
vision of the act of 1867, affirming the ap-
pellate jurlsdiction of this court in cases
of habeas corpus is expressly repealed. It is
hardly possible to imagine a plainer instance
of positive exception.

We are not at liberty to inquire into the
motives of the legislature. We can only exam-
ine into its power under the Constitutlon;
and the power to make exceptions to the ap-
pellate jurisdiction of this court is given by
express words.

What, then, is the effect of the repealing act
upon the case before us? We cannot doubt
as to this. Without jurisdiction the court
cannot proceed at all in any cause, Juris-
diction is power to declare the law, and when
it ceases to exist, the only function remaining
to the court is that of announcing the fact
and dismissing the cause. And this is not
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less clear upon authority than upon prin-
ciple.

lé.!vewera.l cases were cited by the counsel for
the petitioner in support of the position that
jurisdiction of this case is not affected by
the repealing act. But none of them, in our
judgment, afford any support to it. They are
all cases of the exercise of judicial power by
the legislature, or of legislative interference
with courts in the exercising of continuing
jurisdiction.:s

On the other hand, the general rule, sup-
ported by the best elementary writers is,
that “when an act of the legislature is re-
pealed, it must be considered, except as to
transactions past and closed, as if it never
existed.” And the effect of repealing acts
upon sults under acts repealed, has been
determined by the adjudications of this
court. The subject was fully considered in
Norris v. Crocker,”® and more recently in In-
surance Company v. Ritchie’® In both of
these cases it was held that no judgment
could be rendered in a sult after the repeal
of the act under which it was brought and
prosecuted.

It is quite clear, therefore, that this court
cannot proceed to pronounce judgment in
this case, for it has no longer jurisdiction of
the appeal; and judicial duty is not less fitly
performed by declining ungranted jurisdic-
tion than in exercising firmly that which the
Constitution and the laws confer.

Counsel seem to have supported, if effect
be glven to the repealing act in question,
that the whole appellate power of the court,
in cases of habeas corpus, 1s denled. But this
is an error. The act of 1868 does not except
from that jurisdiction any cases but appeals
Irom Circuit Courts under the act of 1867.
It does not affect the jurisdiction which was
previously evercised.’”

The appeal of the petitioner in this case
must be dismissed for want of jurlsdtion.
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Mr. ERVIN., Mr. President, every
Member of the Senate has in his posses-
sion a book on the Constitution of the
United States, which was most recently
revised, if my recollection is right, in
1963. This book annotates the Constitu-
tion and discloses the interpretation
which has been placed by the Supreme
Court upon the varicus provisions of the
Constitution. It was compiled and edited
by one of the greatest constitutional
scholars America has ever known, Ed-
ward 8. Corwin, of Princeton University,
and it discusses this question beginning
on page 696 and ending on page T705. I
would commend to every Senator the
reading of those pages from the book.
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Professor Corwin states quite correct-
1y that under section 1 of article 3 of the
Constitution, Congress has complete
power over the jurisdiction of the Fed-
eral courts inferior to the Supreme
Court, can abolish those courts if it sees
fit, and can curtail the jurisdiction of
those courts as it pieases. He also makes
it clear that Congress has plenary power
to control the appellate jurisdiction of
the Supreme Court.

There are multitudes of cases which
sustain both of these propositions. I shall
not detain the Senate to read what Pro-
fessor Corwin says on this subject or to
cite the innumerable cases which sustain
the proposition that Congress has ab-
solute control over the jurisdiction of all
Federal courts inferior to the Supreme
Court, and has complete jurisdiction to
prescribe exceptions and regulations
governing the appellate jurisdiction of
the Supreme Court itself. Consequently,
Congress can take away appellate juris-
diction from the Supreme Court, as it
did in the McCardle case.

Mr. President, I ask unanimous con-
sent that the pages from the book on
the Constitution which I have mentioned
be printed in the Recorp at htis point.

There being no objection, the pages
were ordered to be printed in the REcorbp,

as follows:

THE ORIGINAL JURISDICTION OF THE SUPREME
COURT

An autonomous jurisdictﬁm

Acting on the assumption that its exist-
ence is derived directly from the Constitu-
tion, the Supreme Court has held since 1792
that its original jurisdiction flows directly

from the Constitution and is therefore self-
executing without further action by the Con-
gress. In the famous case of Chisholm wv.
Georgia,” the Supreme Court entertained an
action of assumpsit against Georgia by a
citizen of another State. Although the 13th
section of the Judiciary Act of 1789 invested
the Supreme Court with original jurisdiction
in suits between a State and citizens of an-
other State, it did not authorize actions of
assumpsit in such cases, nor did it prescribe
forms of process for the Court in the exer-
cise of original jurisdiction. Over the dissent
of Justice Iredell, the Court in opinions by
Chief Justice Jay and Justices Blair, Wilson,
and Cushing, sustained its jurisdiction and
its power, in the absence of congressional
enactments, to provide forms of process and
rules of procedure. So strong were the States’
rights sentiments of the times that Georgla
refused to appear as a party litigant, and
other States were so disturbed that the
Eleventh Amendment was proposed forth-
with and ratified. This amendment, however,
did not affect the direct flow of original
jurisdiction to the Court, which continued to
take jurisdiction of cases to which a State
was party plaintiff and of suits between
States without specific provision by Congress
for forms of process. By 1861 Chief Justice
Taney could enunciate with confidence, after
review of the precedents, that in all cases
where original jurisdiction is given by the
Constitution, the Supreme Court has au-
thority “to exercise it without further act
of Congress to regulate its powers or confer
jurisdiction, and that the Court may regu-
late and mould the process it uses in such
manner as in its judgment will best promote
the purposes of justice.” ¥

Cannot be enlarged: Marbury v. Madison

Since the original jurisdiction is derived
directly from the Constitution, it follows

Footnotes at end of article.
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logically that Congress can neither restrict it
nor, as was held in the great case of Mar-
bury v. Madison,* enlarge it. In holding void
the 13th section of the Judiciary Act of 1789,
which was interpreted as giving the Court
power to issue a writ of mandamus in an
original proceeding, Chief Justice Marshall
declared that “a negative or exclusive sense”
had to be given to the afirmative enunciation
of the cases to which original jurisdiction
extends.® While the rule that the Supreme
Court 1s vested with original jurisdiction by
the Constitution and that this jurisdiction
cannot be extended or restricted deprives
Congress of any power to define it, it allows
a considerable latitude of interpretation to
the Court itself. In some cases, as in Mis-
sourl v. Holland,” the Court has manifested
a tendency toward a liberal construction of
original jurisdiction; in others, as in Massa-
chusetts v. Mellon,® it has placed a narrow
construction upon the grant through the de-
vice of a restrictive Interpretation of cases
and controversies; and in still other cases, as
in California ». Southern Pacific Co.,” it has
stated that its original jurisdiction “is limited
and manifestly to be sparingly exercised, and
should not be expanded by construction.”

Concurrent jurisdiction of the lower fed-
eral courts.—Although Congress can neither
enlarge nor restrict the original jurisdiction
of the Supreme Court, 1t may vest concurrent
jurisdietion in the lower federal courts in
cases over which the Supreme Court has
original jurisdiction.*® Thus among the
grounds given for the decision in Wiscon-
sin v. Pelican Ins. Co.* that the Court had
no original jurisdiction of an action by a
State to enforce a judgment for a pecuniary
penalty awarded by one of its own courts, was
the provision of the 13th section of the Judi-
clary Act of 1789 * that “the Supreme Court
shall have exclusive jurisdiction of contro-
versies of a civil nature, where a State is a
party, except between a State and its citl-
zens; and except also between a State and
citizens of other States, or aliens, in which
latter case it shall have original but not ex-
clusive jurisdiction.” Speaking of that act
with particular reference to this section, Jus-
tice Gray declared that it “was passed by the
first Congress assembled under the Constitu-
tion, many of whose members had taken part
in framing that instrument, and is contem-
poraneous and weighty evidence of its true
meaning."” * In cases affecting consuls, more-
over, the original jurisdiction of the Supreme
Court is shared concurrently with State
courts unless Congress by positive action
makes such jurisdiction exclusive.

THE APFELLATE JURISDICTION OF THE
SUFREME COURT

Subject to limitation by Congress

Unlike its original jurisdiction, the appel-
late jurisdiction of the Supreme Court is
subject to control by Congress in the exercise
of the broadest discretion. Although the pro-
visions of Article III seem, superficlally at
least, to imply that its appellate jurisdiction
would flow directly from the Constitution
until Congress should by positive enactment
make exceptions to it, rulings of the Court
since 1796 establish the contrary rule. Conse-
quently, before the Supreme Court can exer-
cise appellate jurisdiction, an act of Congress
must have bestowed it, and affirmative be-
stowals of jurisdiction are interpreted as ex-
clusive in nature so as to constitute an ex-
ception to all other cases. This rule was first
applied in Wiscart »v. Dauchy® where the
Court held that in the absence of a statute
prescribing a rule for appellate proceedings,
the Court lacked jurisdiction. It was further
stated that if a rule were prescribed, the
Court could not depart from it. Fourteen
years later Chief Justice Marshall observed
for the Court that 1ts appellate jurisdiction
is derived from the Constitution, but pro-
ceeded nevertheless to hold that an affirma-
tive bestowal of appellate jurisdiction by
Congress, which made no exprecs exceptions
to it, implied a denial of all others.®
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The McCardle case—The power of Con-
gress to make exceptions to the court’s appel-
late jurisdiction has thus become, in effect,
a plenary power to bestow, withhold, and
withdraw appellate jurisdiction, even to the
point of its abolition. And this power ex-
tends to the withdrawal of appellate juris-
diction even in pending cases. In the notable
case of Ex parte McCardle,® a Mississippl
newspaper editor who was being held in cus-
tody by the military authorities acting under
the authority of the Reconstruction Acts
filed a petition for a writ of habeas corpus
in the Circuit Court for Southern Mississippi.
He alleged unlawiul restraint and challenged
the validity of the Reconstruction statutes.
The writ was issued, but after a hearing the
prisoner was remanded to the custody of the
military authorities, McCardle then appealed
to the Supreme Court which denied a motion
to dismiss the appeal, heard arguments on
the merits of the case, and took it under ad-
visement. Before a conference could be held,
Congress, fearful of a test of the Reconstruc-
tion Acts, enacted a statute withdrawing ap-
pellate jurisdiction from the Court in cer=-
tain habeas corpus proceedings.® The Court
then proceeded to dismiss the appeal for
want of jurisdiction. Chief Justice Chase,
speaking for the Court said: “Without juris-
diction the Court cannot proceed at all in
any cause. Jurisdiction is the power to de-
clare the law and when it ceases to exist, the
only function remaining to the Court is that
of announcing the fact and dismissing the
cause.” 52

Although the McCardle case goes to the
ultimate in sustaining congressional power
over the Court’s appellate jurisdiction and al-
though it was born of the stresses and ten-
sions of the Reconstruction period, it has
been frequently reaffirmed and approved.=
The result is to vest an unrestrained discre-
tion in Congress to curtail and even abolish
the appellate jurisdiction of the Supreme
Court, and to prescribe the manner and
forms in which it may be exercised. This
principle is well expressed in The “Francis
Wright" ®# where the Court sustalned the
validity of an act of Congress which limited
the Court’s review in admiralty cases to
questions of law appearing on the record. A
portion of the opinion is worthy of quota-
tion: “Authority to limit the jurisdiction
necessarily carries with it authority to limit
the use of the jurisdiction. Not only may
whole classes of cases be kept out of the juris-
diction altogether, but particular classes of
questions may be subjected to reexamination
and review, while others are not. To our
minds it is no more unconstitutional to pro-
vide that issues of fact shall not be retried
in any case, than that neither issues of law
nor fact shall be retried in cases where the
value of the matter in dispute is less than
#5,000. The general power to regulate implies
the power to regulate in all things, The whole
of a civil appeal may be given, or & part. The
constitutional requirements are all satisfled
if one opportunity i1s had for the trial of all
parts of a case. Everything beyond that is a
matter of legislative discretion.” =

THE POWER OF CONGRESS TO REGULATE THE
JURISDICTION OF THE LOWER FEDERAL COURTS

Martin v. Hunter’s lessee

The power of Congress to vest, withdraw,
and regulate the judisdiction of the lower
federal courts is derived from the power to
create tribunals under Article I, the necessary
and proper clause, and the clause in Article
III, vesting the judicial power in the Supreme
Court and such inferior courts as “the Con=-
gress may from time to time ordain and
establish."” Balanecing these provisions, how-
ever, are the phrases In Article III to the
effect that the judicial power *shall be
vested” in courts and “shall extend” to nine
classes of cases and controversies and the
question of what is the force of the word
“shall.” In Martin v. Hunter's Lessee,® Jus-
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tice Story declared obiter that it was imper-
ative upon Congress to create inferior fed-
eral courts and vest in them all the jursdic-
tion they were capable of receiving. This
dictum was criticized by Justice Johnson in
his dissent, in which he contended that the
word “shall” was used “in the future sense,”
and had “nothing imperative in it.”* And
for that matter, in another portion of his
opinion, Justice Story expressly recognized
that Congress may create inferior courts and
“parcel out such jurisdiction among such
courts, from time to tlme at their own
pleasure’; ¥ and in his Commentaries he
took a broad view of the power of Congress
to regulate jurisdiction.®

Plenary power of Congress over jurisdiction

Neither legislative construction nor judi-
clal interpretation has sustained Justice
Story’s position in Martin v. Hunter’s Lessee.
The Judiciary Act of 1789, which was a con-
temporaneous interpretation of the Constitu-
tion by the Congress, rests on the assump-
tion of a broad discretion on the part of Con-
gress to create courts and to grant jurisdic-
tion to and withhold it from them. This act
conferred original jurisdiction upon the dis-
trict and circuit courts in certain cases, but
by no means all they were capable of recelv-
ing. Thus suits at the common law to which
the United States was a party were limited
by the amount in controversy. Except for of-
fenses against the United States, selzures
and forfelitures made wunder the imposts,
navigation, or trade laws of the TUnited
States, and suits by allens under Interna-
tional Law or treaties, that whole group of
cases Involving the Constitution, laws, and
treaties of the United States was withheld
from the jurisdiction of the district and ecir-
cult courts, with the result that original
Jjurisdiction in these cases was exercised by
the State courts subject to appeal to the Su-
preme Court under sectlon 25. Jurisdiction
was vested In the district courts over ad-
miralty and maritime matters and in the cir-
cult courts over sults between citizens of
different States where the amount exceeded
£500, or suits to which an allen was a party.2
The act of 1789 empowered the courts to lssue
writs, to require partles to produce testimony
to punish contempts, to make rules, and to
grant stays of execution.®® Finally, equity
jurisdiction was limited to those cases where
a "plain, adequate, and complete remedy"
could not be had at law.®

This care for detail in conferring juris-
diction upon the inferlor courts and vesting
them with ancillary powers In order to ren-
der such jurisdiction effective is of the ut-
most significance in the later development
of the law pertaining to congressional reg-
ulation of jurisdiction, Inasmuch as it dem-
onstrates conclusively that a majority of the
members of the first Congress regarded posi-
tive action on the part of Congress to be
necessary before jurisdiction and judiclal
powers could be exercised by courts of its
own creation, Ten years later this prac-
tical construction of Article III was ac-
cepted by the Supreme Court in Turner v.
Bank of North America.“ The case involved
an attempt to recover on a promissory note
in a diversity case contrary to § 11 of the
act of 1789 which forbade diversity suits in-
volving assignments unless the suit was
brought before the assignment was made.
Counsel for the bank argued that the circuit
courts were not inferlor courts and that the
grant of judicial power by the Constitution
was a direet grant of jurisdietion. This argu-
ment evoked questions from Chief Justice
Ellsworth and the following statement from
Justice Chase: “The notion has been fre-
quently entertained, that the federal courts
derive theilr power immediately from the
Constitution; but the political truth is, that
the judicial power (except in a few specified
instances) belongs to Congress. If Congress
has given the power to this Court, we possess

Footnotes at end of article.
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it, not otherwise; and if Congress has not
given the power to us, or to any other court,
it still remains at the legislative disposal.
Besides, Congress is not bound, and it would,
perhaps, be inexpedient, to enlarge the juris-
diction of the federal courts, to every sub-
ject, in every form, which the Constitution
might warrant.” & The Court applied § 11 of
the Judiciary Act and ruled that the clrcult
court lacked jurisdiction.

Eight years later Chief Justice Marshall in
distinguishing between common law and
statutory courts declared that “courts which
are created by written law, and whose jur-
isdiction is defined by written law, cannot
transcend that jurisdiction.”® This rule was
reaffirmed in the famous case of U. States
v. Hudson & Goodwin 4 on the assumption
that the power of Congress to create inferior
courts necessarily implies “the power to lim-
it the jurisdiction of those Courts to par-
ticular objects.” ¢ After pointing to the orig-
inal jurisdiction which flows immediately
from the Constitution, Justice Johnson as-
serted: “All other Courts created by the
Government possess no jurisdiction but what
is given them by the power that creates
them, and can be vested with none but what
the power ceded to the general Government
will authorize them to confer.”* To the
same affect 1s Rhode Island ». Massachu-
setts,® where Justice Baldwin declared that
“the distribution and appropriate exercise
of the judicial power must therefore be made
by laws passed by Congress and cannot be
assumed by any other department * * *.

A more sweeping assertion of congres-
slonal power over jurisdiction was made by
the Supreme Court in Cary v. Curtis,® which
bears more directly upon the Issue than
some of the earlier cases. Here counsel had
argued that a statute which made final the
declsions of the Secretary of the Treasury in
tax disputes was unconstitutional in that 1t
deprived the federal courts of the judiclal
power vested In them by the Constitution.
In reply to this argument the Court speak-
ing through Justice Daniel declared: "The
Jjudicial power of the United States * * *
is (except in enumerated instances, applica-
ble exclusively to this court) dependent for
its distribution and organization, and for
the modes of its exerclse, entirely upon the
actlon of Congress, who possess the sole
power of creating the tribunals (inferior to
the Supreme Court) * * * and of invest-
ing them with jurisdiction, either limited,
concurrent, or exclusive, and of withhold-
ing jurisdiction from them in the exact de-
grees and character which to Congress may
seem proper for the public good.” Con-
tinuing, Justice Danlel said: It follows then
that courts created by statute, must look to
the statute as the warrant for their au-
thority; certainly they cannot go beyond the
statute, and assert an authority with which
they may not be invested by it, or which
may clearly be denled to them."=

The pringciples of Cary v. Curtis were reit-
erated five years later In Sheldon p. Sil1®=
where the wvalldity of § 11 of the Judiclary
Act of 1789 was directly questioned. The as-
signee of a negotlable instrument filed a sult
in a elrcuit court even though no diversity of
citizenship existed as between the original
parties to the mortgage. The circult court en-
tertained jurisdiction in spite of the prohibi-
tion agalnst such suits in § 11 and ordered a
sale of the property in guestion. On appeal
to the Supreme Court, counsel for the as-
signee contended that § 11 was void because
the right of a citizen of any State to sue citi-
zens of another in the federal courts flowed
directly from Article IIT and Congress could
not restrict that right. The Supreme Court
unanimously rejected these contentions and
held that since the Constitution had not es-
tablished the inferior courts or distributed to
them their respective powers, and since Con-
gress had the authority to establish such
courts, it could define their jurisdiction and
withhold from any court of its own creation
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jurisdiction of any of the enumerated cases
and controversies in Atricle III® Sheldon v.
Sill has been cited, quoted, and reaffirmed
many times.® Its effect and that of the cases
following it is that as regards the jurisdiction
of the lower federal courts two elements are
necessary to confer jurlsdiction: first, the
Constitution must have given the courts the
capacity to receive it, and second, an act of
Congress must have conferred it. The manner
in which the inferior federal courts acquire
jurisdiction, its character, the mode of its
exercise, and the objects of its operation are
remitted without check or limitation to the
wisdom of the legislature™
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the original jurisdiction of the Supreme
Court is derived directly from the Constitu-
tion, Every other court created by the general
government derives its jurisdiction wholly
from the authorlty of Congress. That body
may give, withhold or restrict such jurisdic-
tion at its discretion, provided it be not ex-
tended beyond the boundaries fixed by the
Constitution. * * * The Constitution simply
gives to the inferlor courts the capacity to
take jurisdiction in the enumerated cases,
but it requires an act of Congress to confer
it. * * * And the jurisdiction having been
conferred may, at the will of Congress, be
taken away in whole or In part; and if with-
drawn without a saving clause all pending
cases though cogniadble hen commenced
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See also Carroll ». United States, 354 U.S.
304, 406 (1957), wherein it was held that in-
asmuch as clear statutory mandate, as dis-
tinguished from colorable authority, is the
basis for appellate jurisdiction in a given
case, the Court of Appeals for the District of
Columbia lacked jurisdiction, either under
natlonwide jurisdictional statutes or under
statutory provisions peculiar to the District
of Columbla, to review an interlocutory ap-
peal by the Government from an order grant-
ing suppression of evidence in a pending
criminal case. “* * * [I]n a limited sense,
form is substance with respect to ascertain-
ing the exlstence nf appellate jurisdiction.”

Mr. ERVIN. The reason the Founding
Fathers put these provisions in the Con-
stitution giving Congress control over
the jurisdiction of all Federal courts
inferior to the Supreme Court and giv-
Congress confrol over the appellate jur-
isdiction of the Supreme Court itself
seem plain to me. As I stated earlier,
the founders recognized that Supreme
Court Justices and Federal judges are
human beings like the rest of us, and
that some human beings hunger and
thirst for more power than the Consti-
tution and the laws give them. I suggest,
with complete confidence in the sound-
ness of my suggestion, that the founders
put the words that I have discussed in
article IIT of the Constitution so that
Congress could prevent the Federal
courts from usurping and cxercising
powers denied to them by the Constitu-
tion itself. It is the only restrictive
method which is created by the Consti-
tution to prevent Federal judges from
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straying far beyond the bounds of their
constitutional powers.

Mr. President, it is high time that
Congress show that it has as much re-
spect for the rights of little children as
it had for the right of labor when it
passed the Norris-La Guardia Act giving
the Federal courts power to issue injunc-
tions in labor controversies. It is high
time that Congress put an end to the
unspeakable tyrannies which in recent
yvears have been practiced upon the little
children of this country—white, black,
yvellow, and brown.

So, at the proper time, I shall appeal
to Congress to adopt these amendments,
which I propose on behalf of a number
of other Senators and myself, to the
Higher Education Act.

Mr, President, I yield the floor.

The PRESIDING OFFICER. The
Chair recognizes the Senator from
Nebraska.

THE IMPORTED MEAT THREAT

Mr. CURTIS. Mr. President, I have
been greafly chagrined for two reasons
with regard to recent news media reports
that an increase in meat imports is un-
der consideration because of the recent
rise in domestic livestock prices.

As the representative of one of the Na-
tion’s largest livestock producing States,
I am well aware of the economics of meat
production and of the fact that our farm-
ers and ranchers are entitled to every
cent they receive for their livestock.

Second, every consumer is assured that
all the domestically produced meat he
buys will be wholesome and safe to eat.
Unfortunately, the same cannot be said
for all imported meats.

There is reason to believe that Aus-
tralia is trying to take advantage of our
present situation in order to increase its
meat exports to the United States.

Australians are our friends, but in this
case they are wrong. It may be the Amer-
ican investors in Australia who are ap-
plying the pressure for a greater share of
our market here.

Increased meat imports would be det-
rimental to our entire economy. They
would be detrimental to ranchers and
livestock feeders, and also to grain farm-
ers. Every time there is a pound of meat
placed on our tables, it represents 16 or
17 pounds or more of grain consumption.
‘We have many problems in the farm pro-
gram. The taxpayers are called upon to
provide considerable sums fo carry out
the program. We can ill afford to turn
any more of our agricultural production
over to a foreign country.

Too much has been said about the pres-
ent price of cattle. This price is better
than it has been, but it has only reached
the price level of 20 years ago. Not many
segments of our economy would be satis-
fied with a price level of 20 years ago.

It must also be borne in mind that
American consumers are getting the best
food in the world for a very small por-
tion of their income. The average Amer-
ican indusfrial worker can provide his
family with high quality and nutritious
food for about 16%: percent of his dis-
posable income. No place 2ise in the world
can this be done. In an underdeveloped
country it takes almost all that someone
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can earn to buy food for himself and his
family. Even in the other highly devel-
oped nations of the world it takes nearly
twice as great a percentage of the work-
er’s income to buy food as it does in the
United States.

The consumers of America have rea-
son to be very concerned over the whole-
someness of the foreign meat coming into
this country. The sanitation require-
ments and the meat inspection programs
that are actually carried out in Australia
and other important suppliers of foreign
meat would be quite shocking to the
American housewives. This situation is so
serious that one of the subcommittees
of the Committee on Agriculture and
Forestry of the U.S. Senate held some
hearings on it in the summer of 1970.

I call attention to a portion of that
testimony wherein the distinguished
Senator from Oklahoma (Mr. BELLMON)
asked certain questions of Mr. John G.
Mohay, executive vice president of the
National Independent Meat Packers As-
sociation:

Senator BerLmoN, Mr, Chairman, I would
like to thank Mr, Mohay for his statement
and his support of the Concurrent Resolu-
tion 73 which is under consideration.

I have a couple of questions I would like
to ask him,

Mr. Mohay, you perhaps heard me read this
section from the Australian Meat Regula-
tions, sectlon 583 on page 20. I will read 1t
again:

“When an officer considers that vermin
are likely to come into contact with meat
at an export establishment, the officer
‘may’—and I emphasize the word ‘may'—by
notice In writing served on the occupier of
the establishment require the occupier to
cause to be taken effective measure for the
purpose of destroying the vermin.”

How does that regulation compare with
the regulation under which your plants op-
erate?

Mr. MouAY. Well, there is no comparison,
Benator. There Is no such thing as “may” in
Federal regulations, to begin with. If there
is the possibility of vermin coming in con-
tact with meat in a Federal or State-inspect-
ed plant, there is no writfen notification
made; the area in which the potential con-
tamination ecan happen 15 immediately
tagged. This has been our experience, to my
knowledge, for the last several years.

Benator BELLMoN. When you say “tagged,”
what is the effect of that?

Mr. MoHAY. They seal off that area. You
cannot move a product in or out of that area,
And if the plant itself is in an area where
there is a potential contamination, the plant
is closed until they clean up the area sur-
rounding the plant and the plant itself.

Senator BELLMoN. What about meat that
comes in contact with vermin; what would
happen to meat in one of your plants?

Mr. MoxAY, It is condemned, denaturlzed,
and destroyed. It is not permitted for human
consumption, in essence.

Senator BELLMON. So there would appear
to be a rather double standard here in these
plants in Australia where vermin are likely
to come into contact, they continue to op-
erate and the officer may tell them to put
out some poison; but in your plants they
would Immediately be closed down.

Mr. Mo=mAyY. It is gquite a double standard.
And to carry that point further, you men-

tioned about putting out poison. That is
not permitted under Federal regulations, to
the best of my knowledge, because there is a
possibility the poison may get picked up, too.
¥ou have to use other sources there for
elimination.

Senator BELLmoN, Also In this same book
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of regulations, paragraph 51 says: When an
officer has examined a carcass and is of the
opinion that the carcass is not fit for export
but is fit for human consumption, the offi-
cer shall mark the carcass as unfit for export
with a knife or by an approved method, but
in so marking the carcass, shall not mutilate
it, the carcass,

How does that compare with the regula-
tion under which you operate In case you
find a carcass which is of questionable qual-
ity?

Mr. Moray. Well, sir, we have inspection
for human consumption or not for human
consumption. We do not have such things
as "It is good enough for export but not good
enough for domestic,” or vice versa. Elther it
iz adequate for human consumption or else
it is condemned.

Benator BeLuMoN. There are many others
of these that are interesting. I think perhaps
1 should ask you, are you allowed to slaughter
horses in your plant here?

Mr. Momay. No, sir. Such an operation
would have to be physically separated. But
that not only includes horses, but deer, wild-
life of any kind. It has to be completely
physlcally separated from products destined
for human consumption through the mar-
ketplace.

The statement of Senator BerLLMoN
which was submitted in those hearings is
so important that I think that it merits a
place in this discussion. Here is what
Senator BELLMON said:

The assurance that consumers in the
United States may purchase wholesome meat
and meat products is a matter of great con-
cern to me. They must have this assurance
regardiess of where the meat comes from or
the state of preparation in which it reaches
the consumer.

It was for this reason that I recently par-
ticipated in a visit to a meat processing plant
near Canberra, Australia, where I obtained
a copy of the export meat regulations used
by the Commonwealth of Australia. There
appear to be many differences between these
regulations and regulations enforced by the
U.8. Department of Agriculture in federally
and state-inspected meat plants in the
United States.

For instance, the definition of meat in the
Australian regulations is “the flesh of cat-
tle (Including buffaloes), horses, calves,
sheep, lambs, pigs, goats, rabbits, hares or
poultry intended for human consumption.”

Another example is this regulation:

“Where an officer considers that vermin
are likely to come into contact with meat at
an export establishment the officer may, by
notice in writing served on the occupier of
the establishment, require that occupier to
cause to be taken effective measures for the
purpose of destroying the vermin.”

I particularly emphasize the phrase "“the
officer may.” It is obvious this is a con-
siderably less stringent regulation than that
enforced In domestic meat plants, I question
whether American consumers' health is prop-
erly safeguarded under this tax regulation.
There are many other apparently less restric-
tive regulations in the Australian system as
compared to the American system.

There are at least five significant differ-
ences between the Australian regulations and
those applied to state and federally-inspected
meat plants in the United States:

1. Australia permits “domestic meat"” to be
in the same establishment with export meat,
which domestic meat would not be consid-
ered as being on a par with meat plants in
this country.

2. Australia permits the passage, for food,
of some conditions such as parasites and
tuberculosis for domestic meat, although
they do not permit the existence of such
conditions in export meat.

3. Australla requires that all meat animals
for export must receive anti-mortem and
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post-portem inspection, but by the way the
regulations are written Inspectors are not re-
quired to be present when domestic meat 1s
produced.

4. Australlia permits wild rabbits destroyed
on ranches to be brought to their meat es=
tablishments to be prepared for export with-
out inspectlion. In this country rabbits would
not be allowed within the establishment,

5. Australia only eliminates vermin if they
feel they are contaminating the meat and if
the inspector so desires to control them, In
this country, we feel that vermin is a serious
health factor since they may transmit such
diseases as rat bubonic plague, and vermin
eradication practices are followed at all times.

A study of these regulations offers evi-
dence that Australia meat Inspection is not
equal to state and federal Inspection re-
quirements in the United States, yet Austra-
lia has the same privilege of exporting meat
to the United States and the meat is then
transported intrastate with the same privi-
lege as that granted to meat inspected under
our Federal meat inspection system. Austra-
lia meat may enter any federally-inspected
establishment for use in that establishment,
but meat produced in a state in this coun-
try is not permitted entry into any federally
inspected house In that state and would be
treated as uninspected meat.

I wish to make it abundantly clear that
my comments relate to Australia only be-
cause of my recent visit to that country. It
1s highly probable that Australian regulations
are far superior to those of any other country
that exports to the United States. This fact
only further emphasizes the need for a thor-
ough-on-the-spot check by members of Con-
gress Into the regulations and administration
of sanitary rules in foreign plants which
slaughter for export to the United States.

Mr. Chairman, Senate Concurrent Resolu-
tlon 73 provides for the establishment of a
committee composed of three members of the
Senate and three members of the House of
Representatives. The committee would be
charged with the responsibility for personally
visiting plants in foreign countries which
prepare meat for export to the United States
and with making recommendations following
such inspections to Congress as to a method
of assuring the wholesomeness of imported
meat.

The committes would further be charged
with the responsibility of wvisiting domestic
meat packing and processing plants to de-
termine the effectiveness of federal and state
inspection systems and the wholesomeness
of meat from these plants.

There are some who favor the purpose of 8.
3942 and 8. 3987, but I question whether the
simple directive by Congress to the Secretary
of Agriculture to establish a system of
thorough examination of meat is adequate at
this time. Until Congress knows of the de-
ficiencies in the meat inspection system used
in foreign countries. I question our ablility
to require appropriate action by the Secretary
of Agriculture to provide the required fund-
ing for an adequate federal meat inspection
service to assure wholesome meat for Ameri-
can consumers and to judge whether or not
needed and expected improvements are made.

In testimony before a subcommittee of
the Senate Committee on Agriculture and
Forestry last year, Senator JAmes PEAR-
son of Kansas noted:

Federal controls over the the manufacture,
distribution, and use of agricultural chemi-
cals and drugs should protect consumers of
farm products grown and processed in the
United States. If regulations are issued after
full consideration of the farmer's require-
ments, I am confident American agriculture
will continue to produce more efficiently than
any overseas competitor.

Nevertheless, it is Important to protect
American consumers of foreign meat from
the hazards of harmful residues. More than
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1.7 billion pounds of foreign meat and meat
products are imported for distribution and
sale within the United States each year.
These products originate in 42 foreign na-
tions and are processed in more than 1,100
certified foreign slaughterhouses.

The Consumer and Marketing Service of the
U.S. Department of Agriculture has imple-
mented a sampling program to monitor bio-
logical residue levels, including drug and
pesticide residue levels, in imported meat
products. The program conducted on import-
ed meat is comparable tc the sampling pro-
gram to which domestic meat is subjected.
Durling calendar year 1968, the Service took
1.269 samples cf foreign meat for chemical
anaiysis £nd discovered 178 violations of FDA
established tolerance levels, In 1969, there
were 30 violations; in 1970 there were 10
violations; and during the first 6 months of
this year the sampling program revealed 12
violations of standards imposed to protect
human health.

The sampling program is necessarily frag-
mentary. Approximately 4 million pounds of
foreign meat enters the U.S. market for each
sample taken for chemical analysis. Clearly,
no comprehensive or adequate program of
consumer protection against harmful resi-
dues can depend solely upon random-sam-
pling, especially when the product flows into
commerce from more than 40 countries with
widely varying local conditions and methods
of production and processing.

Senator Pearson was testifying on his
bill which would apply the same criteria
for foreign meats as for domestic meats
with regard to the exposure of livestock
to economic poisons or drugs which
might leave a residue which would be
harmful to any one consuming the meat.

The Senator pointed out in his testi-
mony that 1 month after the introduc-
tion of his bill, a cable went to all Amer-
ican Embassies in countries from which
the U.S. imports meat or meat products.
This cable enumerated those criteria for
determining the adequacy of foreign bio-
logical residue programs.

It is interesting to note that no criteria
were established regarding the use of
certain economic poisons and drugs in
exporting countries, when the use of
those chemicals is banned or restricted
in the United States.

Senator PEArsoN went on to point out:

If controls on U.S. producers are necessary
to protect human health and safety, then
comparable controls on the use of economic
polsons and drugs in raising and processing
foreign meat for U.S. consumption should be
equally necessary. There is evidence to sug-
gest that foreign producers of beef are not,
in fact, subjected to comparable controls.
The Queensland County Life, for example,
publishes advertlsements for pesticides
which are banned or restricted in the United
States.

At that subcommittee hearing last
September, Mr. Don Magdanz, executive
secretary-treasurer of the National Live-
stock Feeders Association, made a very
cogent statement:

It is entirely reasonable to prohibit the
importation of any carcass, part of a carcass,
or meat or meat food product of any animal
capable of use as human food from countries
where the unrestricted use of economiec poi-
sons would likely pose a threat to the public
health, safety, or welfare of the people of
the United States.

In fact, to do less constitutes a dereliction
of duty to the U.S. consumer who, right-
fully, takes for granted that any meat or
meat food product offered for sale in legiti-
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mate sales channels—and, particularly, bear-
ing U.S. Meat Inspection Stamp (“U.S. In-
spected and Passed”)—Is indeed safe and
wholesome.

Mr. Magdanz added further in his
testimony:

The U.S. Department of Agriculture has
contended that the proposed legislation is
unnecessary because the current spot inspec-
tion of the products being imported and the
periodic reviews of the inspection programs
in foreign countries are adequate to guard
against the possibllity of residues or con-
taminants in the meat which is Imported.

If this is true, then similar procedures
should be adequate, likewlse for domestically
produced meat and meat products. Yet, such
limited inspection and control procedures
have been ruled out in the U.S. as being
inadequate to assure contamination-free
and resldue-free domestically produced prod-
ucts.

Not only are domestically-produced, Fed-
erally-Inspected meat and meat products
subject to rigid inspection (including ante
mortem, post mortem, product inspection
and reinspection, and residue monitoring)
but, also, U.S. producers are faced with
pesticide registration and use controls (state
and federal), and rigid restrictions on the
use of certaln feed additives and drugs. Since
such regulation is being enforced In the name
of essential consumer protection, it is 8qually
as essential with respect to products of for-
eign oirgin which are offered to U.S. con-
sumers.

I might point out that the Department
of Agriculture recommended against en-
actment of this legislation for the follow-
ing reasons:

Regulations made under the Federal Meat
Inspection Act require foreign countries
which export meat into the United States to
maintain meat inspection systems in their
exporting plants equal to those of American
packing and processing plants.

Continuing monitoring of inspection sys-
tems in foreign countries is carried on to
make sure that these systems maintain
equivalent programs to protect the health,
safety, and welfare of consumers in the
Unlited States. This includes inspection for
cleanliness, disease, adulteration, injurlous
additives, and illegal biological residues.

In addition, meat and meat products com-
ing into the United States from abroad are
again inspected at ports of entry. Statistically
selected samples are subjected to laboratory
analysis, which includes tests for pesticides
and drug residues.

The Department also noted the inter-
national problem in trying to get foreign
countries to ban the same poisons and
drugs as we do. A fear was expressed
that enactment of this legislation would
result in the elimination of some of our
exports of beef and other agricultural
commodities.

The president of the American Na-
tional Cattlemen’s Association noted,
however, that once beef clears the U.S.
port of entry, it losses its identity as hav-
ing been produced in a foreign country.

We can have the most stringent regula-
tions affecting all chemical use in the United
States on domestically produced products
to protect the wholesomeness of our food
supply. There could be residues of an un-
authorized chemical in foreign-produced
beef, even after having passed all of the
presently required U.S. inspection. It is con-
sldered “U.S. inspected” beef yet it could
be unwholesome by U 8. standards,

Random sampling of retall food items by
Government agencies might show unau-
thorized residues of chemicals in that item.
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It is feasible that the portion of the product
originating in the United States was free
of unauthorized residues or well within
tolerance limits established by the Food and
Drug Administration. The foreign portion
of that product could be the culprit but it
would be the domestic producer who would
suffer the consequences because the total
product is considered to be “U.S. federally
inspected.”

Additional views of a licensed veteri-
narian who hapepns to be a member of
the House Committee on Agriculture, ap-
peared in that Committee’s report on the
Federal Insecticide Act of 1971. It was
his conclusion that:

With the everwidening use of chemicals
in food production, there is increasing need
to protect the wholesomeness of dairy, fruit,
vegetable, cereal, or meat products by avoid-
ing application of chemicals that would
leave residues injurious to health. It is
fraudulent to tolerate a double standard be-
tween imported and domestic food supplies.
Chemical pesticides or herbicides banned for
use on domestic food products because their
residue would be injurious to consumers,
should not be allowed on imported food-
stuffs, In most cases, there is no way for
the consumer to know which products are
imported and which are of domestic origin.
But in neither case should we take the
chance with the health of our consuming
public.

Testimony before the Committee from
Food and Drug Administration officials out-
lining surveillance for harmful residues was
not reassuring. The testing of chemical resi-
dues on ready-to-eat meats, poultry, and fish
was haphazard and ralsed doubts as to any
effective control on residues on imported
foods. As a result, the Committee approved
a section in the bill requiring producers of
imported foods to follow the same procedures
as we do in this country to avoid contamina-
tion with toxic chemicals.

The State Department objected saying it
would interfere with good relations with
countries that export foods to us. The De-
partment of Agriculture ob)ected, stating it
would interfere with agricultural trade. The
Environmental Protection Agency, In sym-
pathy with these two Cabinet Departments,
also objected. But obviously the health of
our consumers should be paramount to the
speculation conjured by the two Depart-
ments which have little basls for their ar-
guments. Their pale objections based on
anemic judgments should not be allowed to
jeopardize the health of American con-
sumers. Exporting countries are interested
in the health of their own consumers as
well as the health of their customers
abroad; and when our sclentists determine
that a chemical leaves a harmful residue in
foodstuffs, this fact should be noted and
observed by all countries. It is of mutual
beneficial interest which is on a level higher
than mundane trade policy or profits.

My colleague from Nebraska, Senator
HRrUsKa, has long been active in attempt-
ing to protect American consumers
against unsanitary meat being imported
from foreign nations. He noted in the
hearings on S, 571:

Our meat inspection laws requires that im-
porters meet equivalent standards in meat
inspection, but the problem of harmful
resildues of economic poisons, drugs and
metals is a weak link in our foreign inspec-
tlon system. While requiring strict controls
over the use of economic polsons and drugs
in our own country, we have an lnadequate
knowledge and control of forelgn laws and
regulations and enforcement procedures to
insure that residues are kept at the level re-
quired of our domestic producers. The De-
partment of Agriculture and Secretary
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Hardin should be commended for their efforts
in recent months to improve the import
sampling program. Residue sampling has
been undertaken on a selective basis on
products of certain countries where serious
residue problems have been discovered during
routine sampling. In these instances the
Service has required pre-testing and cer-
tification of all meats entering the United
States market from countries such as Argen-
tina and Brazil.

Although the sampling program to monitor
biological residue levels, including drug and
pesticide residue levels in imported meat
products, has been implemented. I feel it is
important to strengthen this aspect of for-
elgn meat Inspection by the provisions in-
cluded in S, 571.

I do not cast aspersions upon any other
nation and their meat inspection sys-
tems. I believe it is worthwhile to note,
however, that the U.S. Department of
Agriculture has only seven foreign review
officers and 11 doctors of veterinary
medicine to monitor meat inspection in
more than 1,000 plants in 42 countries.
It would seem to be almost impossible
for these men, or twice their number, to
maintain adequate inspection of addi-
tional imports. For this reason, I hope
that everycne involved will think twice
before increasing meat imports.

Mr. President, any material or signi-
ficant increase in the meat imports into
this country would be a disservice to the
United States. It would be a disservice
to our consumers, to the Government it-
self, as well as to our farmers, ranchers,
and cattle feeders. This is a decision that
should be made by Americans, It is im-
proper for any foreign country to be
meddling in it and it should be stopped.

Mr. HRUSKA. Mr. President, will my
colleague yield for an observation or two
and one or two questions?

Mr. CURTIS. I am happy to yield, and
in doing so the record should show the
great amount of work over a long period
of time that my colleague, Mr. HRUSKA,
has rendered in this field. He has been
most diligent in trying to improve for-
eign meat inspection. He has been most
diligent in looking out for the interests
of our domestic industry.

Mr. HRUSKA. Mr. President, my col-
league is to be commended for bringing
to the attention of the Senate, and
others, this situation and the prospect of
action in increasing beef import quotas.
We hope that will not come about. I
know of no Member of this body who is
more closely allied with, associated with,
and informed upon the general agricul-
tural picture than my colleague, Mr.
Curtis, serving as he does on the agri-
cultural legislative committee,

Being a close student of the problems
of the States, he realizes that the cattle
and livestock business in our native State
of Nebraska accounts for two-thirds of
farm income. It is for those reasons, as
well as others, that he interests himself
in making the kind of information avail-
able to us that he has been giving dur-
ing these past few minutes.

Now, Mr. President, I should like to
direct a question to my colleague in re-
gard to the general level of cattle prices
in the market over the past 20 years. Is
it not true that the price reached by live
cattle—that is, fat choice cattle—in the
Omaha market, which is the largest live-
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stock market in the world, stands at
about $35.63 for the month of January
of this year?

Mr. CURTIS. I think that is correct.

Mr. HRUSEKA. That is wisely heralded
to be the highest price for the past 20
yeazl's. The average was $34.92 in the year
1951.

Mr. CURTIS. That is correct. Some
people viewed with alarm the fact that
cattle prices had gone up. Anyone who
has any knowledge of farming rejoiced
over it, because prices were down so low
that after some increases, the price has
now reached a point that was attained 20
years ago. I do not think that we could
conduct the business of Government if
we paid the officers and employees of
Government the same rate we paid them
20 years ago.

Mr. HRUSKA, Mr, President, is there
any commodity of any substantial por-
tion of which the Senator knows that
sells for the same amount of money to-
day that it did 20 years ago, in terms of
dollars in each instance?

Mr. CURTIS. There is not, and the
consumers in this country should realize
the great bargain they are getting in
food. As I mentioned awhile ago, the
average American industrial worker
spends 16.5 percent of his disposable in-
come for food. If he were living in an
undeveloped country, it would take all
he could earn to buy food. In a highly
developed country, such as ours, it takes
far less percentagewise for food.

Mr. President, in connection with the
price of meat, we must not lose sight of
the fact that there has been a general
price increase throughout our country
and that for so long a time and so often
the price of farm products stood still or
went backward, that perhaps there are
people in this country who expect that
this should be done and that it is right.

It is not right, and it is not proper. I
hope that there could be a further in-
crease in the price the farmers receive
for their products, not only livestock, but
other products as well.

Mr. HRUSKA. Mr, President, the fact
is that while the price for fat cattle was
$34.92 a hundredweight 20 years ago, it
is $35.63 per hundredweight today, 20
years later.

The further fact is that the cost of
producing that particular steer quad-
rupled in that time. Since 1952 the net
return to the farmer after paying for his
production is substantially less; is that
not correct?

Mr. CURTIS. That is quite true. The
cost of machinery and equipment has
skyrocketed in that period of time.

The amount one must pay for property
taxes, including real estate, has gone up
and up. We hear a great deal said about
the burden of property taxes. Farmers
and ranchers and feeders must pay a
very substantial amount in property
taxes, because the land is theirs. Their
livestock is in being. It can be seen, as is
true with machinery and everything else.
The tremendous increase in property tax
alone is a significant factor in the in-
creased cost to the farmer. However, we
must add to that not only the machin-
ery and equipment, but also the ferti-
lizers, pesticides, tractor fuel, and ex-
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penses that many of them must pay in
these days to comply with the environ-
mental laws and regulations. All of these
things have made the costs to the farm-
ers increase a great deal.

Mr. HRUSKA. Mr. President, this
problem is complicated a good deal and
thrown into false focus, because of the
retail price of meat at the counter. Is it
not true that the farmers and ranchers
do not sell T-bones, sirloins, shoulder
steaks, or hamburger meat? Is it not
true that he sells catitle on the hoof?
Therefore, we find the situation that cat-
tle 20 years ago sold for about $35 a hun-
dredweight when the average retail price
was 87 cents per pound, Today, when the
price for fat. cattle is about the same, in
the range of $35, the retail price is no
longer 87 cents, but is $1.04 per pound.

Does it not follow that something hap-
pens to the cost of processing and the
selling or distribution of that meat, none
of which increased price finds its way
into the farmer’s pocket?

Mr. CURTIS. That is so true. I know
of no one who has stated it in more un-
derstandable terms than my colleague.
Farmers and ranchers do not sell meat.
They sell livestock. It was my colleague
who coined that phrase, and it is so true.

It is not for me to defend or condemn
anyone in the business world. However,
we should take note of the fact that
there are many things that go into the
cost the consumer pays. Congress con-
tinues to increase payroll taxes. Various
segments of the business community
have their costs increased. The Federal
Government approves increases in
freight rates. And all of these increases
have an accumulative effect. But the con-
sumer must not blame the wrong per-
son. The consumer has an obligation to
be fair, just as every other citizen must
be fair and recognize the fact that the
farmer still must be paid, and certainly
there is nothing wrong with that when
the market price of a product reaches
the level of 20 years ago.

Mr. HRUSKA. Mr. President, would it
be wise to emphasize the fact that the
average wage rates in the Nation today
are 2.4 times greater than they were 20
years ago?

Mr. CURTIS. Mr. President, I thank
my colleague. I think that is a very sig-
nificant comparison.

Mr. HRUSKA. Mr. President, would it
not be well also to consider the fact that
in 1951, 1 hour of labor and the pay for
that hour of labor brought 4 wage earner
1.7 pounds of beef. Today, in 1971—
and I do not have the figures for 1972 as
yet—the pay for that same hour of labor
buys almost twice as much beef. It buys
3.3 pounds of beef, almost twice as much
as for the same hour of labor 20 years
ago, and we must couple that with the
fact that the farm people are receiving
75 percent of the income received per
capita by the nonfarming people in the
Nation, Yet, in spite of that fact, we find
people getting very alarmed about the
idea that for the first time in that period
from 1951 to 1972, the price is the same
as 20 years ago, In all of these interven-
ing years, it was selling for less than now.
As soon as we reach a restoration of the
price of 20 years ago, people are all ex-
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cited about it and say, “For goodness
sake. Let some more imports in of ques-
tionable quality and unnecessary quan-
tity.” The beef industry can furnish all
the beef that this Nation wants, and
quality beef.

Mr. CURTIS. I agree. I think it be-
hooves all of us, in order to be fair to the
agriculturalists of our country, to realize
the other factors that go into the cost of
running a household.

At the present time most areas of the
country are served by large super-
markets. They sell clothing, drugs, cos-
metics, and brooms; they sell almost
everything. So the total amount that the
customer pays out at the checkout coun-
ter is no measure by which to make crit-
jeal remarks about agriculture or the
prices farmers are paid for their prod-
ucts.

Also, we should keep in mind that our
consumers are able to buy nutritious
food plus a great deal of service. It has
been a long time since the American peo-
ple bought potatoes by the bushel or by
the peck; so many people buy them now,
not by a few pounds but already peeled,
already cooked, and ready to warm up to
place on the table. I am delighted they
have all those conveniences. I am de-
lighted that the person who is busy ab
another job can make instant mashed
potatoes or instant something else. But
that service they buy should be consid-
ered as a separate item and not as part
of the cost of food, as represented by
that small amount of money that goes
to the farmer who produces it.

The PRESIDING OFFICER. The time
requested by the Senator has expired.

Mr. HRUSKA., Mr. President, I ask
unanimotis consent that on my time I
may be recognized for 15 minutes for the
purpose of continuing the colloguy.

The PRESIDING OFFICER. Without
oblection, it is so ordered.

Mr. HRUSKA. A further factor that
made itself known with respeci to the
price of $35 per hundredweight for a fat
steer, is a fact I regretfully report. We
have to be realistic in recognizing it is
not going to last long at that level. The
proof is in the fact that live cattle fu-
ture prices, April through December 1972,
for the rest of the year, are $2 to $4 per
hundredweight lower than the present
live prices. So it will not be long that in-
stead of having a level on the market
for this chpice fat steer of $35 or $35.50,
it will be back to the $30 level, or the
level of $30 and $31.

If, in the meantime, we undertake to
interfere with that well reasoned beef
import quota on the basis of a short
duration increase in price of caftle on
the hoof, things will be worse than in
1964 when we had that very disastrous
collapse of the cattle market which re-
sulted in numerous instances of bank-
ruptecy and dislocation in the cattle in-
dustry.

Mr. CURTIS. Very likely it appears
something like that is likely to happen.
Those prices may go down. I hope predic-
tions are wrong, because it would be an
injustice to go through that, but it is well
that we mention it because I believe we
are confronted with a situation where
thoughtless and uninformed politicians,
in order to cater to an area of the country
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that knows nothing of the production of
food, not realizing the great injustice in-
volved, and not realizing the hazard to
the health of the American people, are
tempted to take the action referred to,
and at the same time foreign countries
are here with their propaganda attempt-
ing to take advantage of the situation
and get their quota increase. I hope every
official of our Government will stand firm
and will not yield to this pressure to in-
crease foreign meat importation into this
country.

Mr. HRUSKA., Mr. President, will the
Senator yield?

Mr. CURTIS. I yield.

Mr. HRUSKA. The Senator performs a
great service for a lot of people in rais-
ing this subject. There are 35 States that
have & million or more head of cattle in
them. Some of them reach as high as 10
million, which would be the range of the
Lone Star State of Texas; then come the
States of Iowa, Kansas, and Nebraska in
that upper range. But 35 States in num-
ber have a million or more head of cattle
in them. We have 83 million people on
payrolls these days. They are the con-
sumers and they are getting the best bar-
gain in value of protein and beef ever
available at the rate of 16 percent of their
take-home pay.

It is a widespread problem. As I stated,
35 States have a total of a million head
of cattle or more, which demonstrates
that the entire Nation is a beef con-
suming Nation.

Again, I express appreciation to the
Senator for bringing this matter up.

Mr, CURTIS. I thank the Senator. We
also must keep in mind the vast army of
men and women who make their living in
the meat industry in the United States.
They work in the various packing plants
and the processing plants. They are en-
gaged in transporting meat, they are
engaged in services and in industries that
slaughter and process meat.

We can ill afford to export those jobs
to some foreign country and discontinue
them here.

Again I repeat, Mr. President, that to
increase the importation of foreign meats
into the United States would be a dis-
service to our country and to our econ-
omy as a whole, to the consumer, and
most certainly to all of our agriculture
interests, as well as that great number
of people engaged in processing and han-
dling agricultural products.

Mr. President, I yield the floor.

Mr. HRUSEKA. Mr. President, follow-
ing the very fine analysis and recital of
facts of my colleague with reference to
an effort to increase the volume of beef
imports into this country, I should like
to indulge in a few remarks which I feel
will be pertinent to that same issue.

It is fallacious and highly unwise to
base an increase of beef imports on the
present cattle and beef prices in the
market.

Much of the concerted drive generated
for more imports of ground beef is based
on recent increases in beef cattle on the
market.

Average prices for choice fat cattle in
Omaha—which is the largest livestock
market—for the month of January 1972,
came to $35.63 per hundredweight. This
was widely heralded as the highest price
for cattle in 20 years.
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And so it was. In 1971 that average
price for such cattle in the Omaha mar-
ket was $34.92.

That comes to about 70 cents per hun-
dredweight, less than a penny a pound
increase.

Mr. President, there are many reasons
why such an increase in the beef cattle
market should not alarm or excite any-
one—either the housewife, the consumer,
the retailer, or even the ground beef im-
porter or any of his high-priced publicity
or public relations agencies or his super-
level lobbyist.

They are superlevel, if we want to get
into that subject of determining what
price is being charged for these lobbying
efforts.

Each of the reasons I recite will be
persuasive in itself. Taken collectively,
they are irrefutable.

First. The farmer or rancher does not
sell processed beef or beef cuts—he sells
cattle on the hoof.

Second. The price of beef cattle on
the market reached a level of about $35
in 1951, but ever since that time has been
at a lower level until recent weeks. Can
anyone cite a price of any other com-
modity or product which is selling for
the same price it was 20 years ago?

Third. Food is increasingly a better
buy now than 20 years ago. In 1951 peo-
ple paid 23 percent of their take-home
pay for food. In 1972 they are expected
to spend less than 16 percent for food.

Fourth. Average wage rates per hour
in the Nation are 2.4 times higher than
20 years ago. Fat cattle prices have
finally worked their way up to their
1951-52 level, with a tremendously sharp
and disastrous valley between then and
now.

Fifth. During the years between 1951
and 1971, cattle prices have been below
the 1951 price.

Sixth. The cost of production of choice
grade beef is nearly four times higher
now than it was 20 years ago.

Seventh. Per capita income of farm
people is only 75 percent as much as the
per capita income of nonfarm people.
The farm people have to rely on off-the-
farm income for half of their net income,
but even so, this brings farm folks’ in-
come to only three-fourths of the per
capita income of nonfarm people, and
there are those who seem to envy them
that status, and would like to keep it
there, or reduce it even further.

Eighth. Domestic beef is the Nation’s
best buy. First, as to cost: In 1851, 1
hour’s pay for labor bought 1.7 pounds
of beef. Twenty years later, in 1971 it
bought 3.3 pounds—almost twice as
much. As to quality: Domestic beef is the
Nation’s best buy, because the quality is
the best, and it is the most reliable in the
world.

Production of best grade beef is near-
1y four times larger than it was 20 years
ago. One-third of our beef was well-fed,
best grade beef in 1951. Now 60 percent
of our beef produced is well-fed, best
grade. Thus the total production of best
beef is 3.94 times greater than 20 years
ago—almost four times as great, Mr.
President.

Ninth. This next reason, Mr. President
I state regretfully, because it has to do
with the futures market of today. The
futures market is governed by the joint
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business judgment of economists and
people who are familiar with the eco-
nomics of the cattle industry, as would
be the case in any other industry for
which futures are computed and graded.

Live cattle futures prices from April
through December for the rest of the year
are $2 to $4 per hundredweight lower
than the present live prices. This does
not bring cheer to the hearts of fthose
-who produce, but nevertheless it is a fact.
Yet there are those who would seek to
take this present temporary increase in
livestock prices of cattle on the hoof and
predicate thereon a request for an in-
crease in the import quotas, in order to
lower the prices. And it might be said
parenthetically that the admission of
that much imported beef would not lower
prices. Those prices are fixed by other
factors besides imports.

Tenth. There is a further factor, and
that is that the prices received by farm-
ers for food are not inflationary. Farm
food prices are up only 7 percent from
20 years ago. Wholesale food prices are
up 22 percent from 20 years ago—three
times as high. Retail food prices are up
44 percent from 20 years ago, and that
figures out to more than six times as
great a percentage rate of increase as in
farm food prices.

Eleventh. The next reason has to do
with the spread between the retail prices
of beef and the average retail price of
beef 20 years ago and the spread between
that retail price and the net farm value
for the same pound of meat sold over
the counter. The figures I give will be in
cents per retail pound.

The average retail price of meaf sell-
ing over the counter was 87.3 cents in
1951, That retail price in 1971, 20 years
later, was $1.04.

The fact must be borne in mind, Mr.
President, that the live fat stock still
sold for about the same in 1951 as it did
20 years later, and yet there was an in-
crease of from 87.3 cents to 104.3 cents—
an increase of substantial character and
in substantial degree, none of which went
to the farmer or rancher, because he does
not sell meat at retail, he sells it on the
hoof.

What was the net farm value of that
pound of meat? In 1951, the net farm
value of that pound of meat was 67 cents.
In 1971, the net farm value was 67.9
cents—just about a penny more than it
was 20 years earlier. Almost everyone is
familiar with the way that a 1,000-pound
steer dresses down to about 620 pounds
in carcass form, and when the retail
dealer gets through with it, it dresses to
about 450 pounds. But with all that taken
into consideration, the net farm value of
that pound of meat was 67 cents in 1951,
and 20 years later was 67.9 cents, less
than a penny increase, and here we have
an increase in retail prices during that
period of time from 87.3 cents to 104.3
cents.

For all those reasons, Mr, President, it
would certainly seem to me that those
in authority would have every reason to
analyze these figures, and any one of the
reasons would be sufficient in itself to
say, “This is no time to make a change
in the import quotas, This is no time to
complain about the price of cattle. This
is no time even to complain about the
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greatly increased retail price of meat as
compared with 20 years ago. It is still
the best bargain. It is still the best qual-
ity product, and the beef industry should
be allowed to go forward on the basis of
the present import quotas, with the hope
that farm prices in this field will go up.
They should go up, with the farm popu-
lation getting only 75 percent of the per
capita income received by nonfarm peo-
ple.”

Mr. President, this is not the fight of
only one section of the country. It is not
the fight of only the beef industry or
the cattle industry. It is the fight of 35
States which have a big stake in this
business of letting down the bars on the
importation of beef.

Thirty-five States have a million or
more head of cattle, and that means that
the problem is that widespread. It means
there is that great a demand for the
products of the cattle industry, and
thank goodness there is, because it means
an expanding population and a fitter
one, with the nutritional food that qual-
ity beef can supply.

Mr. President, at a later time within
the next few days I shall undertake a
little more extended and more docu-
mented, by way of statistics, set of re-
marks on this subject. In the meantime,
it is our hope that these facts and figures
will cause those in authority to look at
the full picture and the full impact that
would be wrought upon this Nation and
a very important segment thereof if any
inconsiderate, premature, and ill-advised
action is taken.

Mr. DOLE. Mr. President, Kansas is
rapidly increasing the number of cattle
it produces each year. Livestock produc-
tion is now the largest single industry in
the State and among the many letters
and telegrams I have received protesting
the many stories that are appearing daily
about high cattle prices is the telegram
which I would like to submit for inclu-
sion in the Recorp. Kansas farmers have
invested millions of dollars in feedlots
and equipment to feed and produce meat
for the people of the Nation, and deserve
to receive a fair return on the invest-
ment. Figures recently released by the
Department of Agriculiure indicate we
spend less than 17 percent of our dis-
posable income on food. No other nation
on earth has such a bargain.

There being no objection, the tele-
gram was ordered to be printed in the
Recorp, as follows:

TorErxA, KANS.,
February 16, 1972,
Senator RoBerT DOLE,
New Senate Office Building,
Washington, D.C.:

Are current beef prices really inflationary?
Would an increase in foreign meat import
quotas, a “roll back” of live cattle prices
or a freeze on current beef prices accomplish
either current or long range objectlves In
providing a high quality, reasonably priced
food source for the American consumer? We
understand that these are current optlons
under consideration in Washington. Let us
examine a few statistics to find out if beef
prices have been Inflationary or if in fact they
have been one of the major deterents to the
spiraling cost of living.

1. This year the American housewife will
spend 16.2% of her disposable income to feed
her family. This is a smaller percent spent
for food than ever before in the history of
this or any other country. In 19860 expendi-
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tures for food accounted for 20% of disposa-
ble income, in 1940 the figure was 22% and
in 1830 it was 24%.

2. Live cattle prices to the producer are
Jjust now getting back to where they were
twenty years ago. It is a fact that farmers
today are recelving the same price for their
cattle as they were back in 1952.

3. Prices of other commodities have in-
creased much more than the price of food.
Bince 1950 rents have risen 509, health care
costs have increased 1369:. Wages in manu-
facturing industries have climbed 122¢
silnce 1950. That's about 214 times as much
as the cost of foocd has increased.

4. Beef production has doubled since 1960.
Beef cow numbers have been on the increase
for many years. In Kansas alone feedlot ca-
pacity has increased 1979 since 19865.

5. Today one average hour of factory work
will purchase about 214 pounds of round
steak, in 1950 the same hour of work would
only purchase about half that amount.

6. Livestock production is a billion dol-
lar business in Eansas. This does not auto-
matically imply profitability and continued
growth. If the livestock Industry continues
to grow and prosper so does the State of
Kansas. The livestock industry is the single
most positive force for economic and rural
development in our State. The multiplier ef-
fect for the beef business i{s 5.5. This means
that for every dollar that turns over in the
beef business 5.5 dollars turn over elsewhere
in the State’s economy.

7. An increase in meat import quotas would
have little if any effect on the current retail
meat prices but would definitely have a
detrimental effect on the live beef cattle
prices,

8. The obvious strong demand for beef
which reflects the rising disposable Income
of the consuming public has increased con-
sumption of beef from about 69 pounds per
capita twenty years ago to 114 pounds today.

9. The quality of beef is vastly improved
over that of twenty years ago. In 1850 only
about one half of all market cattle were
grain fed. Today 80% of all market cattle
have been grain fed. Grain feeding to choice
grade is what makes a quality product.

Beef cow numbers have been on the in-
crease for many years with a dramatic six
percent increase in heifers for beef cow re-
placements In the nation this year. The best
way to continue this increase In cow num-
bers and insure an adequate supply of beef
to the consuming public is to have a healthy
and prosperous livestock production indus-
try. To “roll-back” the live beef price or in-
crease meat imports would actually be a
deterrent to any Increase in livestock pro-
duction in the United States. This dces have
long range detrimental affects on the beef
supply to the American consumer,

It is not in the best interest of the con-
suming public to place artificial price re-
straints on beef thereby curtalling the pres-
ent trend to increase beef production.

Sincerely,
EALO A, HINEMAN,
President,
Kansas Livestock Association.

Mr, HANSEN. Mr. President, I com-
mend the junior Senator from Nebraska
on his very fine statement. I too am con-
cerned over the possibility that meat im-
port quotas might be increased without
a full appreciation of the facts of life
as they relate to the livestock producer.

Today, I have written to the Honor-
able Donald Rumsfeld, Chairman of the
Cost of Living Council, on this subject,
and I ask unanimous consent that the
letter be printed in the Recorp at this
point.

There being no objection, the letter
was ordered to be printed in the REcORD,
as follows:
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U.S. SBENATE,
Washington, D.C., February 18, 1972.
Hon. DONALD RUMSFELD,
Counselor to the President,
The White House, Washington, D.C.

Dear Don: I read with interest the reports
of your press conference on Friday, Febru-
ary 11. You stated at that time that an in-
crease in the meat import quota for 1972
is “among the more likely possibilities” for
action by the Administration to keep food
prices down.

The livestock industry has never asked the
government to provide supports for livestock.
The industry has experienced some very
tough times, but it is willing to endure the
hard years, provided it receives the benefits
when prices are higher. Most operators are
able to set aside enough to get them through
the leaner years.

During the past decade the return on total
capital investment realized by the livestock
industry has been extremely low. It is dif-
ficult to find another industry with a lower
return. The significance of this fact for the
nation is that young people are finding it
increasingly difficult to make a living in the
livestock industry. States such as Wyoming
whose economies are based on agriculture are
finding that their young people are forced
to leave the State. This migration from rural
areas continues to contribute to the prob-
lems being experienced in the nation's cities.

In 1971, the prices to beef producers
reached the 1951 price level for the first time.
Prices paid for meat products reflect many
factors beyond production costs such as proc-
essing and convenlence packaging. Many of
these services have been demanded by the
consumers themselves.

The Administration should consider these
facts and the consequences of future actions
on livestock producers before resorting to an
increase in meat import quotas or the imposi-
tion of price controls.

Certalnly the import quota is one tool
which can be used by the Administration for
controlling meat prices. The fee schedule for
grazing on public lands is another tool with-
in the power of the Administration. It is im-
portant to note that the Nixon Administra-
tion has increased the average fee for cattle
grazing on Bureau of Land Management al-
ministered lands from £33 to .66 in the
last three years.

This action does have a significant impact
on livestock producers in my own state of
Wyoming and other public lands states in
the West. Marginal operations, usually fam-
ily owned and run, in these states find that
thelr ability to survive is greatly impaired
by these fee increases. If these livestock pro-
ducers are forced out of business, not only
will the local economlies suffer, but the de-
creased supply of livestock will put increased
pressure on meat prices,

The President and the Cost of Living Coun-
cil should be aware of this situation. I have
written to the President and his appointees
on this subject in the past. It i1s my hope
that the Cost of Living Council will take a
very close look at the problem of grazing fees
and make its views known to the Department
of the Interior, the Department of Agricul-
ture and the Office of Management and
Budget. Timely attention to this problem 1is
needed since the grazing fees are scheduled
to be increased again next January.

Sincerely,
CLIFFORD P. HANSEN,
U.S. Senator.

THE DEBT CEILING AND HR. 1

Mr. LONG. Mr. President, as chairman
of the Senate Committee on Finance,
the junior Senator from Louisiana has
been doing everything within his power
to move along the administration-sup-
ported measure, HR. 1, involving social
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security and public welfare, including the
controversial family assistance plan.

I regret to report that, notwithstand-
ing the very diligent efforts of some
members of the committee. including the
distinguished occupant of the Chair (Mr,
Jorpan of Idaho), on some occasions we
Jjust have not been able to move, because
of a lack of a quorum. That was the oc-
casion on yesterday, and it was also the
situation that existed this morning. We
would have had a meeting today except
that a poll of the Members indicated
that it would not be possible to have a
quorum of the Senate Finance Commit-
tee to have a meeting today.

I had set Monday, which will be a
holiday, because of George Washington's
Birthday, to call a meeting of the com-
mittee to hear the Secretary of the
Treasury and the Director of the Budget
testify for an increase in the Nation's
debt limit. Unfortunately, the Secretary
of the Treasury and the Director of the
Budget will not be available to us on
Monday and, therefore, in view of the
importance of that measure, it seems to
the Senator from Louisiana that we
should postpone that hearing until such
time as the Secretary and the Director
of the Budget can be present.

We will, of course, find some time be-
tween now and March to conduct that
hearing, and we will set it with less than
a week’s notice, if need be, in order to
accommodate the administration. We do
not feel—I know the junior Senator from
Louisiana does not feel—that a finanecial
crisis of that sort should be handled
without hearing from those whom we
vote on and confirm to positions held in
the administration, and having them ex-
plain to us the necessity of a further
inerease in the Nation’s debt limit.

I regret that we could not hold such a
meeting on Monday, because Senators
had canceled other engagements and
had made plans to be there. We would
have had a quorum to hear the Secre-
tary of the Treasury and the Director of
the Budget, but, unfortunately, they were
not available to us on that occasion, and
we were unable, therefore, to schedule
a meeting.

It is not too easy fo try to fly north
and then turn around in midair and sud-
denly fly south, with busy Senators who
have plans to attend other meetings and
who have other commitments. Therefore,
the regular meeting of the committee
will be held on Tuesday, and we will
proceed with HR. 1 and make such
progress as we can on that occasion. I
believe we will have a quorum there and
I am hopeful we will. I would urge Sena-
tors who are particularly enthusiastic
about certain aspects of that measure to
be present. I will help expedite and move
ahead on activities of the committee if
they will arrange their plans to be there.

I know the junior Senator from Loui-
siana has been present at every meeting,
so far as he can recall, since we brought
this matter up, and has been trying to
press, morning and afternoon, to move
these matters to a conclusion.

QUORUM CALL

Mr. LONG. Mr. President, I suggest
the absence of a quorum.
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The PRESIDING OFFICER. The clerk
will call the roll

The second assistant legislative clerk
proceeded to call the roll.

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent that the
order for the gquorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

THE PEACE CORPS

Mr. BYRD of West Virginia. Mr. Pres-
ident, at the request of the distinguished
junior Senator from Nevada (Mr. Can-
Now), I ask unanimous consent to have
printed in the Recorp a statement by
him

The PRESIDING OFFICER. Without
objection, it is so ordered:
STATEMENT BY SENATOR CANNON

The future effectiveness of the Peace Corps
may depend largely upon the amount of
money this Congress appropriates for the
present fiscal year.

Bince the conception of Peace Corps, the
United States has attempted for the first
time a large-scale world-wide movement to
establish peace, friendship and brotherhood
around the globe. Peace, frlendship and
brotherhood are not established on a founda-
tion of lonely green-back paper dollars or
sophisticated weapons, rather the basis for
these concepts must come from person to
person relationships and this is the level
which our Peace Corps works every hour
of the day.

There are presently 8,000 volunteers in 55
countries with each volunteer faithfully serv-
ing our country as well as the host country.
It is not easy to work and make friends
while living and experiencing the problems
which many underdeveloped countries are
faced with today, and one should hesitate
when calling these volunteers useless and
8 burden to the taxpayer; these men and
women are volunteers residing in a country
whose government has specifically requested
their presence and services., These services
whether they be technical (mechanics,
plumbers, carpenters), professional (teach-
ers, nurses, public administrators), or spe-
cialist (agiculture, forestry, planning) are
performed at the level most important, per-
son to person. Thus evolves an understand-
ing of one's world with another’s, an open-
ing of the lines for communication, an
interchanging of ideas, and a peaceful co-
existence.

President Nixon had asked for $82 million
for the continuing and expanding work of
this organization overseas. Congress has not
forgotten the needs of the people here in
the United States which should be and con-
tinues to be our top priority, but in a pro-
Jected budget of $229 billion for fiscal year
71-72, the present $77.2 million flgure is a
relatively small price to pay for the benefits
that our country and the world have received
from these dedicated volunteers. The United
States foreign investment in the Peace Corps
has been the kindling for that flickering
light in the darkness and let us continue to
add the fuel for brighter and more peaceful
days to come in a world besieged with prob-
lems,

Recent editorials in the Washington Post,
the Evening Star, and the Los Angeles Times
strongly back the bare minimum figure of
$77.2 million and express disappolntment
that it is not more. But the never ending
flow of letters, telegrams and conversation
from volunteers in the fleld, ex-volunteers,
parents, concerned citizens, as well as host
nationalists, strongly indicate that irrepara-
ble damage to our nation and other coun-
tries would result from an appropriation be-
low the $77.2 million figure.




February 18, 1972

I submit a statement from Peace Corps
Chief in the Office of Evaluation, Curt Jones,
which I believe will help clarify some of the
misunderstanding surrounding the request
for Peace Corps funds for FY 72.

TRAINEE INPUTS AND THE PEACE CORPS
BUDGET

Mr. Passman has presented the correct
numbers for fiscal 1971 and 1972. Some back-
ground may help in interpreting those
figures.

The Peace Corps is a broker matching up
applications by Americans for volunteer
service with requests by foreign governments
for volunteers. The amount of money re-
quested is a function of the expected num-
ber of situations where the skills, family
status, and geographical preferences of the
volunteer applications will match the re-
quests.

In fiscal 1971, the Office of Management
and Budget was not confident of the Peace
Corps estimates of new volunteer inputs. It
released $80,000,000 of the $90,000,000 appro-
priated by Congress. In the middle of the
fiscal year, OMB recognized that the volun-
teer input rate was higher and released an
additional $5,000,000 to the agency. At that
time, the decision was made to hold to the
$85,000,000 for the full fiscal year.

In the development of the FY 72 budget,
the Office of Management and Budget was
not convinced by the Peace Corps’ estimate
of 5800 trainees to be started in that year.
The President requested a budget of $71.2
million, sufficient to finance 4000 new volun-
teers. By April of 1971, when it had become
clear that both applications and requests
were running high enough to allow more
volunteers, the President revised the request
upwards to $82.2 million to cover 5800 train-
ees. When the Congress authorized only $77.2
million, the Peace Corps was forced to revise
its target to 5000 new volunteers.

SUBSTITUTION OF SENATOR STEN-
NIS FOR SENATOR McCLELLAN
AS A CONFEREE ON H.R. 12067, THE
FOREIGN ASSISTANCE APPRO-
PRIATION BILL

Mr. BYRD of West Virginia. Mr.
President, at the request of the distin-
guished chairman of the Committee on
Appropriations, I ask unanimous con-
sent that the Senator from Mississippi
(Mr. STENNIS) be substituted for the
Senator from Arkansas (Mr. McCLEL-
LAN) as a conferee on H.R. 12067, the
foreign assistance appropriation bill.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER FOR RECOGNITION OF
SENATOR SCHWEIKER ON MON-
DAY

Mr. BYRD of West Virginia. Mr.
President, I ask unanimous consent that
on Monday next, at the conclusion of the
remarks of the distinguished Senator
from Utah Mr. Moss), the distin-
guished Senator from Pennsylvania (Mr.
ScHWEIKER) be recognized for not to ex-
ceed 15 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

PROGRAM

Mr. BYRD of West Virginia. Mr. Pres-
ident, the program for Monday is as
follows:

The Senate will convene at 12 o’clock
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meridian. Following the remarks of the
two leaders under the standing order, the
distinguished junior Senator from Texas
(Mr. BENTSEN) will deliver a reading of
George Washington’s Farewell Address,
after which the distinguished Senator
from Utah (Mr. Moss) will be recognized
for not to exceed 15 minutes. He will be
followed by the distinguished Senator
from Pennsylvania (Mr. SCHWEIKER) for
not to exceed 15 minutes, after which
there will be a period for the transaction
of routine morning business, for not to

exceed 30 minutes, with statements there-

in limited to 3 minutes, at the conclusion
of which the Chair will lay before the
Senate the unfinished business.

The pending question at that time will
be on the adoption of the amendment by
the distinguished Senator from North
Carolina (Mr. ErviN). There is no time
limitation on that amendment. Whether
or not there will be rollcall votes on Mon-
day, I am unable to say. The Senate will
be transacting business. Senators may
offer amendments and motions to table,
and other motions can be made which
could require rollcall votes. So I cannot
say that there will be rollcall votes on
Monday, nor can I say that there will not
be rollcall votes on Monday.

It is much like seeing ‘“through a glass
darkly.”

ADJOURNMENT UNTIL MONDAY,
FEBRUARY 21, 1972

Mr. BYRD of West Virginia. Mr. Pres-
ident, if there be no further business to
come before the Senate, I move, in ac-
cordance with the previous order, that
the Senate stand in adjournment until

12 o’clock meridian on Monday next.

The motion was agreed to; and (at
2:53 pm.) the Senate adjourned until
Monday, February 21, 1972, at 12
meridian.

CONFIRMATIONS

Executive nominations confirmed by
the Senate February 18, 1972:

NATIONAL CORPORATION FOR HOUSING
PARTNERSHIPS

I. H. Hammerman II, of Maryland, to be a
member of the Board of Directors of the
National Corporation for Housing Partner-
ships for the term expiring October 27, 1974.
SECURITIES INVESTOR PROTECTION CORPORATION

Henry W. Meers, of Illinois, to be a Direc-
tor of the Securities Investor Protection Cor-
poration for a term expiring December 381,
1974.

CoUNCIL OF ECONOMIC ADVISERS

Marina von Neumann Whitman, of Penn-
sylvania, to be a member of the Council of
Economic Advisers.

COMPTROLLER OF THE CURRENCY

William B. Camp, of Maryland, to be

Comptroller of the Currency.
IN THE AIR FORCE

The following-named officers for tempo-
rary appointment in the U.S. Air Force, un-
der the provisions of chapter 839, title 10, of
the United States Code:

To be brigadier general

Co. Solomon E. Liftonjiererralrr,

Regular Air Force, Medical.

Col. Stanley H. Bear, [t dlF R, Regu-
lar Air Force, Medical.
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Col. George E. Reynolds,
Regular Air Force, Medical.

Col. Paul Krause, ISl R, Regular
Air Force.

Col. Howard E. McCormick, [JETSSrrllrR,
Regular Air Force.

Col. Hilding L. Jacobson, Jr. R ererrall
FR, Regular Air Force.

Col. William H. Fairbrother IS rac il
FR, Regular Air Force.

Col. Leslie J. Campbell, Jr., S dlr R,
Regular Air Force.

Col. Paul W. Myers, B dl R, Regu-
lar Air Force, Medical.

Col. John R. Kelly, Jrjiii S aBrr,
Regular Air Force.

Col. Frank O. House, S dl R, Regu-
lar Air Force.

Col. William B. Yancey, Jr., IE S dlr R,
Regular Air Force.

Col. William F. Georgi T o alirr,
Regular Air Force.

Col. John G. Albert, @R (lieu-
tenant colonel, Regular Air Force), U.S. Air

Force.

Col. Charles L. Wilson P alrR
(lieutenant colonel, Regular Air Force), U.S.
Air Force.

Col. Clyde R. Denniston, Jr. JIRrercal
FR, Regular Air Force.

Col. Timothy I. Ahernjf IRy,
Regular Air Force.

Col. Harold E. Conferjiarilry,
Regular Air Force.

Col. Robert L. Moeller IS ElIrR,
Regular Air Force.

Col. Ethel A. Hoefly, @ R, Regu-
lar Air Force, Nurse.

Col. Glenn R. Sullivanf e rEBryr,
Regular Air Force.

Col. William A. Temple e dlFR,
Regular Air Force.

Col. David D. Bradburn e alrR,
Regular Air Force.

Col. Ranald T. Adams, Jr. e dlFR,
Regular Air Force.

Col. John W. BurkhartjiiT e allrR,
Regular Air Force.

Col. Carl G. Schneiderj e alIrR
(lieutenant colonel, Regular Air Force), U.S.
Air Force.

Col. Richard C. HemryjiFrererrllrR
(lieutenant colonel, Regular Air Force), U.S,
Air Force.

Col. Raymond L. HauptjESarriliFR
(lieutenant colonel, Regular Air Force), U.S.
Air Force.

Col. Lucius Theus, e dl R, Regular
Air Force.

Col. Robert C. Thompson, ot alrR,
Regular Air Force.

Col. John M. Rose, Jr., 2l R, Reg-
ular Air Force.

Col. Kenneth E. AllerylI e dlryR,
Regular Air Force.

Col. Lawrence N. Gordon, el R,
Regular Air Force.

Col. Guy E. Hairston, Jr. S er iR,
Regular Air Force.

Col. Louis W. ILa Sallejl IR,
Regular Air Force.

Col. John R. Spalding, Jr. iR,
Regular Air Force.

Col. Benton K. PartinjiererrilBry,
(lieutenant colonel, Regular Air Force), U.S.
Air Force.

Col. Mervin M, Taylor I alrR,
Regular Air Force.

Col. Walter F. Danicljf e allrr
(lieutenant colonel, Regular Air Force), U.S.
Air Force.

Col. Robert S. Berdj e ilBrr
(lieutenant colonel, Regular Air Force), U.S.
Air Force.

Col. Lloyd R. Leavitt, Jr. St cdlrR
(lieutenant colonel, Regular Air Force), U.S.
Air Force.

Col. Ralph J. Maglione, Jr., e dliF R
(lieutenant colonel, Regular Air Force), U.S.
Air Force.
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Col. Eugene B. Sterling IS rectllFR,

Regular Air Force.

Col Lyle E. Mann, [IEEDS @R, Regu-
lar Air Force.

Col. Robert E. Sadler, IRl R, Reg-
ular Air Force.

Col. James S. Murphy, IS llIF R, Reg-
ular Air Force.

Col. William H. Ginn, Jr. e dlFR
(lieutenant colonel, Regular Air Force), U.S.
Air Force.

Col. Bennie L. Davis ISl
(lieutenant colonel, Regular Air Force), U.s.
Air Force.

Col. James A. Young, IS iotcdl &, Regu-
lar Air Force.

Col. Charles G. Cleveland ISl &
(l1leutenant colonel, Regular Air Force), U.s.
Air Force.

Col. Charles A. Gabriel Il al R
(lieutenant colonel, Regular Air Force), U.s.
Air Force.

Col. Winfield W. Scott, Jr. el &
(lieutenant colonel, Regular Air Force), U.S.
Air Force.

Col. Thomas P. Stafford JIETErerrlll &
(major, Regular Air Force), U.S. Air Force.

Col. Richard M. Baughn JIESSr il R,
Regular Air Force.

Col. Richard H. Schoeneman, S erecall
FR (lieutenant colonel, Regular Air Force),
U.S. Air Force.

Col. Robert F. Titus, ISl R (lieu-
tenant colonel, Regular Air Force), U.S. Alr
Force.

Col. Thomas M. Sadler I allr R
(lieutenant colonel, Regular Air Force), U.S.
Air Force.

Col. Kenneth P. Miles ISl R
(lieutenant colonel, Regular Air Force), U.S.
Air Force.

Col. Fred A. Treyz
(lieutenant colonel, Regular Air Force), U.S.
Air Force.

Col. David E. Rippetoe, Jr. IS oclllr &
(lieutenant colonel, Regular Air Force), U.S.
Air Force.

Col. Freddie L. Poston, (ma-
jor, Regular Air Force), U.S. Air Force.

Col. Lovie P. Hodnette, Jr. I StarllF R
(lieutenant colonel, Regular Air Force), U.S.
Air Force.

Col. Hoyt S. Vandenberg, Jr. EEtercdl
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FR (major, Regular Air Force), U.S. Air
Force.

Col. Billy F. Rogersiiii e vllll--
(major, Regular Air Force), U.S. Air Force.

Col. Richard L. Lawson, Ity
(major, Regular Air Force), U.S. Air Force.

Col. Walter D. Druen, Jr., IEREEQEOHLES &
(major, Regular Air Force), U.S. Air Force.

Col. James R. Brickel IRl
(major, Regular Air Force), U.S. Air Force.

Col. James O. PutnamiEEerillFR
(major, Regular Air Force), U.S. Air Force.

Col. Leland C. Shepard, Jr., IS dlrR,
Regular Air Force.

Col. Rupert H. Burris, ISl R, Reg-
ular Air Force.

Col. George M. Wentsch, ol R
(lieutenant colonel, Regular Air Force), U.S.
Air Force.

Col. John C. Toomay, ISl R, Reg-
ular Air Force.

Col. James R. Hildreth el
(major, Regular Air Forcei U.S. Air Force

Col. Louis G. Leiser, (lieu-
tenant colonel, Regular Air Force), U.S. Air
Force.

Col. John F. Barnes e tdlFR (ma-
jor, Regular Air Force), U.S. Air Force.

Col. Henry J. Meade, I @R (ma-
jor, Regular Air Force), U.S. Air Force, Chap-
lain.

U.S. Navy

Rear Adm. William W. Behrens, Jr., U.S.
Navy, for appointment to the grade of vice
admiral for the duration of his service in
duties determined by the President to be of
importance and responsibility within the
contemplation of subsection (a), title 10,
United States Code, section 5231.

Adm. Horacio Rivero, Jr., U.S. Navy, for
appointment to the grade of admiral on the
retired list pursuant to title 10, United States
Code, section 5233.

Vice Adm. Richard G. Colbert, U.S. Navy,
having been designated for commands and
other duties of great importance and re-
sponsibility determined by the President
to be within the contemplation of title 10,
United States Code, section 5231, for ap-
pointment to the grade of admiral while so
serving.

Rear Adm. Julien J. Le Bourgeois, U.S.

February 18, 1972

Navy, having been designated for commands
and other duties of great importance and
responsibility determined by the President
to be within the contemplation of title 10,
United States Code, section 5231, for ap-
pointment to the grade of vice admiral while
so serving.
U.S. MARINE CORPS

The following-named officer of the Ma-
rine Corps Reserve for temporary appoint-
ment to the grade of major general:

Richard Mulberry, Jr.

The following-named officers of the Ma-
rine Corps Reserve for temporary appoint-
ment to the grade of brigadier general:

Robert E. Friederich

Paul E. Godfrey

IN THE ARMY

The nominations beginning Joseph L.
Perry, to be major, and ending Steven A.
Zurian, to be second lieutenant, which nom-
inations were received by the Senate and
appeared in the CONGRESSIONAL RECORD on
January 31, 1972; and

The nominations beginning Bobby E.
Bogard, to be major, and ending James H.
Zettl, to be second lieutenant, which nom-
inations were received by the Senate and ap-
peared in the CONGRESSIONAL RECORD oOn
January 31, 1972,

IN THE Navy

The nominations beginning Max N. Akers,
to be commander, and ending William L.
Wood, to be commander, which nominations
were received by the Senate and appeared in
the CONGRESSIONAL RECORD on January 31,
1972; and

The nominations beginning Seth E. Ander-
son, Jr., to be commander, and ending
Richard A. McGonigal, to be a permanent
lieutenant commander and temporary com-
mander, which nominations were received by
the Senate and appeared in the CONGRES-
SIONAL RECORD on February 7, 1972.

IN THE MARINE CORPS

The nominations beginning Jesse W. Addi-
son, to be first lieutenant, and ending Robert
A. Yaskovic, to be first lieutenant, which
nominations were received by the Senate
and appeared in the CONGRESSIONAL RECORD
on February 7, 1972.
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nection between ideas and seeing further

NATIONAL NEW IDEA DAY
HON. PETER W. RODINO, JR.

OF NEW JERSEY
IN THE HOUSE OF REPRESENTATIVES
Wednesday, February 16, 1972

Mr. RODINO. Mr. Speaker, this morn-
ing, I received a short note from an old
friend reminding me that February 16
had been declared “National New Idea
Day” in Chases’ Calendar of Annual
Events for 1972.

There’s nothing as fleeting or fragile—or
as powerful—as a good idea. But it has to be
put into action; it has to be shared.

Andrew Ettinger’s reminder has re-
mained in my thoughts throughout the
day and the more I reflected upon his
suggestion, the more enthusiastic I have
become. How many of us, he asks, have
set aside 15 minutes a day to utilize our
individual ability to think and to judge
by creating, formulating and expressing
ideas of our own?

The Latin, Greek, and French lan-
guages in unison construct the word
“jdea” from the root “to see.” The con-

reinforces Mr. Ettinger’s suggestion.
Each of us possess the gift of sight and
through this gift we distinctly and in-
dividually view our society, its purposes
and our location in this entire complex
scheme. If each man. therefore, sees set-
tings and situations in his own unique
way, why should he not carry through his
perceptions into the form of concrete and
clearly defined ideas. Perhaps if we set
aside these 15 minutes to be employed in
this specific manner, meanings would be-
come less clouded, reasons more clear,
understanding a little easier and com-
munication more beneficial.

Mr. Ettinger, director of Montclair New
Jersey’s Marketing Directions Group, has
established the following format for
practically implementing his suggestion:

To help in switching on the thinking cells
to full power, MDG developed a short, mind-
jogging checklist of idea-generating tech-
niques. The list, they say, can be applied to
any problem or situation:

1. Isolate the problem so you can visualize
it clearly. Get it down on paper with a short,
simple sentence, a drawing or a doodle. Think
of the problem as a unit; then as separate
parts. Think of each part as one of a set of

children’s building blocks. Mentally regroup
them into different combinations.

2. Be an optimist. Be confident that there
is a solution. Don’t discard partial solutions.
The full answer may have to develop in
stages.

3. Make language work for you, not against
you. Rename the parts of the problem to
avoid getting hung up on traditional termi-
nology. Try substituting numbers or symbols
for words.

4. Let your experience be your take-off
point, not your cage. Don’t be hemmed in by
conformity. If one approach doesn’t succeed,
completely reverse direction. Try another
point of view—look at the problem from a
different angle.

5. If the problem has physical dimensions,
think of it in different shapes, sizes, weights,
colors or textures. Think of a new use for it,
however outrageous or unrelated to its pres-
ent function. Don’t be afraid to be laughed
at.

6. Don’t let mistakes or set-backs stop you.
Even if some of your discoveries prove not to
be new (that’s called re-inventing the
wheel), each can be as exciting to you as it
was to the first one who conceived it. Keep
charging the barriers of habit to gain that
important “fresh” vantage point.

It must be stressed that this format
may only be successful if the attitude is
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